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1. I am the First Applicant in this matter and deposed to the Founding Affidavit. 

2. I have personal knowledge of the contents of this affidavit, except where it is 

clear from the context that I do not. All the facts are to the best of my belief 



true and correct. I make legal submissions in the affidavit on the advice of my 

legal representative. 

3. I am the vice-chair of the Langebaan branch of Coastal Link representing the 

local traditional fishing community of which I am a member. Our committee 

has represented the rights of the Langebaan fishing community for many 

years. I deposed of the Founding Affidavit in this matter. 

4. Answering Affidavits were filed by representatives of the First, Third and Sixth 

Respondents (collectively, "the Respondents"). When responding to specific 

Respondents, I will refer to them as 'DAFF' (the First Respondent), 'DEA' (the 

Third Respondent) and 'SANParks' (the Sixth Respondents). 

5. The Langebaan traditional net fishing community brought this application to 

challenge the permit conditions that prohibit us from legally fishing in Zone B 

of the Langebaan lagoon. The restriction has a hugely detrimental impact on 

our livelihoods and the possibility of practicing our culture and trade with 

dignity. It is submitted that there is no justification for this restriction, given the 

available information regarding the sea and the stocks, and given how the 

authorities treat other sectors, such as the recreational fishers. 

6. The application was brought towards the end of our community's decade long 

battle, with other communities like ours, for recognition as a small scale 

fishing community and for the recognition that we have historically been 

deprived of access to the marine resources through both direct and indirect 

discrimination. Such recognition came in the form of the Small Scale Fisheries 

Policy of June 2012 ("SSFP"). In 2014, the Marine Living Resources Act was 

amended to give effect to the policy. 



7. The policy: 

7 .1. provides the framework for the promotion of the rights of small 

scale fisher communities who suffered from previous 

marginalisation and discrimination; 

7.2. aims at the substantive equality of the rights of small scale 

fishers vis a vis fishers in other sectors; 

7.3. seeks to contribute to the alleviation of poverty, food security 

and local socio-economic development; 

7.4. promotes preferential access for Small Scale fishing 

communities who derive their livelihood from the sea. 

8. The policy changes the way the access of small scale fishing communities is 

regulated. Apart from the imperative to realise fishing communities' rights to 

their livelihoods, their culture and their trade of choice, these communities will 

also no longer be treated as beneficiaries, but as co-governors of the 

resource that they use. We would be central to the decision made about the 

resource that we access and will be co-responsible for ensuring the 

sustainability of that resource. The policy recognises the need for 

"a new approach [to] address the existing need for 

transformation, the progressive realization of human rights 

within affected communities, developmental objectives and 

current economic realities, and the ecological sustainability of 



the resource, and contribute to community well-being and 

deve/opment."1 

9. The Respondents argue, broadly, that they are compelled to prohibit our 

access to Zone B based on conservation imperatives and scientific evidence 

that supports those imperatives. What precisely those imperatives (and the 

supporting science in each case) are, varies across the answering affidavits 

filed by DAFF and SANParks (DEA did not file any affidavits). 

10. More importantly, these reasons did not form part of the Rule 53 record filed 

and thus were not before the decision makers responsible for the impugned 

decisions. They are therefore irrelevant to these proceedings. I am advised 

that a decision-maker is not entitled to seek to justify a decision on review by 

putting up new evidentiary material that did not serve before the decision

maker at the time of the decision and that a decision-maker may not develop 

new reasons for a decision. The decision falls to be reviewed on the basis of 

the documents contained in the record and the actual reasons for the decision 

at the time that it was taken. 

11. In any event, as addressed in more detail below, the scientific claims 

contained in the answering affidavits are all either erroneous or 

unsubstantiated or simply not serious enough to justify the impact it has on 

us, even when a precautionary approach is applied. 

12. The Respondents refer repeatedly to their duties to balance competing 

interests of conservation and our rights. Yet, nothing on the record or in their 

answers show that they have in fact taken the balanced approach; that is, that 
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they have considered the rights (procedural, social, cultural and economic) 

that we have and how to ensure that the impact on these rights are 

minimised. It is the Respondents who do not appreciate the balanced 

approach. With the mighty authority of the State behind them, we are left 

completely vulnerable. 

13. One key point that must be raised at the outset is that most of the reasons 

raised by the Respondents relate to speculation of what the impact of allowing 

us into Zone B would be. However, subsequent to the filing of information 

requested by the Applicants in terms of Rule 35(12), it is now clear that, in 

fact, substantial net fishing is already happening in Zone B. That means that 

we need not speculate about what the impact of fishing in Zone B will be. We 

know what it is. The data shows that net fishing in Zone B has not had the 

impact that the Respondents claim it would. 

14. Our legal representatives asked Dr Sue Jackson, who filed an expert report 

with our founding papers, to prepare a short report in response to the 

Answering Affidavits received. I will refer to her findings and analyses here, 

but she will also file her report and an affidavit along with this one. 

15. The Applicants submit that the Respondents' refusal to reconsider decisions 

clearly based on insufficient evidence is simply not rational or justifiable. This 

is even more so given the legislature and the executive's clear intention of 

ensuring that the rights of small scale fishing communities are realised and 

substantive equality is achieved. This intention has been captured both in the 



Small Scale Fisheries Policy ('SSFP') and the Marine Living Resource.s 

Amendment Act as amended in 2014 ('the MLRA').2 

16. The rest of this Affidavit will be structured as follows: 

16.1. First, I will summarise the attitude of the various Respondents; 

16.2. Second, I will explain some of the key concepts underlying the 

disputes between the parties and clarify some of the 

misconceptions and factual inaccuracies; 

16.3. Third, I will deal with the various submissions on what was 

actually considered by the decision makers in coming to the 

impugned decisions and show why those considerations are 

inadequate; 

16.4. Fourth, I will deal with the further reasons not considered by the 

decision makers, but that the Respondents raise in their 

answering affidavits and show why these further reasons are 

also inadequate; and 

16.5. Fifth, I will provide responses to certain averments made in the 

Answering Affidavits filed. 

17. In the supplementary affidavit of our legal representative filed herewith, she 

sets out in some detail the delays that have continued to cause us some 

frustration in moving this matter towards finalisation. Above and beyond the 

impression thus created that the Respondents either do not appreciate our 

'Section 1 and 19 of the amended MLRA. 



situation or do not care for our need to have our rights to the resource 

recognised and clarified, we were particularly alarmed with the statements in 

the answering affidavits alluding to a decision, already taken, that access to 

Zone B will be prohibited entirely from August 2015. The previous decision to 

bar the Applicants from Zone B is precisely the subject of this application 

based on the inadequacy of the supporting science and the lack of 

consultation with the affected rightsholders. The Respondents have no 

difficulty in asserting that they have taken the impugned decision again, this 

time with even broader ramifications. They seem to misunderstand the nature 

and implication of this application entirely. If they were bent on taking a 

decision to bar all fishing from Zone B and implement it by August 2015, they 

should have done everything reasonably possible to hasten this litigation in 

order for the position on that decision to - and our rights - to be clarified and 

the decision to be a good one. They did the opposite. 

RESPONSE TO PERSISTENT THEMES AND CLARIFICATION OF KEY 

CONCEPTS 

THE TAE DEBATE 

18. A key issue that is raised repeatedly by all the Respondents relate to the so

called "Total Applied Effort" ("TAE"). Dr Lamberth explains that the TAE is: 

"the maximum number of fishing vessels, the type, size and engine 

power thereof or the fishing method applied thereby for which fishing 

vessel licences or permits to fish may be issued for individual species 

or groups of species, or the maximum number of persons on board a 

fishing vessel for which fishing licences or permits may be issued to 



fish individual species or groups of species." (paragraph 10.2 of Dr 

Lamberth's affidavit) 

19. The T AE thus refers to the number of boats allowed or the maximum number 

of persons on board the boat permitted to fish individual species (in this case, 

harders). The way Dr Lamberth uses the term in relation to Langebaan 

Lagoon suggests that it refers to fishers rather than boats in this context. 

20. In 2001, the TAE for net fishing in South Africa was revised because the 

fishery country-wide was oversubscribed. Dr Lamberth describes the 

reasoning in his affidavit. 

21. Both he and Mr Nel explain that the TAE was initially set at 5 - in other words 

allowing five fishers on the Langebaan Lagoon - with 2 gill nets, but after 

representations made by fishers it was increased to 1 O in that same year. 

22. This significance of this event, the Respondents suggest, is that the increase 

in the TAE from 5 to 10 was 'made possible' by "reducing the TAE in 

Saldanha netfishing area, overlapping the Langebaan and Saldanha netfish 

areas and dividing the Langebaan effort between the existing A & B zones" 

(para 33 of Mr Nel's affidavit). 

23. The suggestion is that the Applicants lost their access to Zone B purely on the 

basis that there were more net-fishers in Langebaan than the TAE could 

allow, and it thus had to be divided between zones A, B and Saldanha. The 

TAE in Zone B was thus presumably taken up by the three local landowners 

whom I referred to in my Founding Affidavit. 



24. This narrative is flawed both in how it reflects the division of rights between 

the zones and, more importantly, the underlying science. With regards to this 

explanation of the division of rights, Mr Nel and Dr Lamberth get both their 

timelines and the rationale wrong. As I explain in my Founding Affidavit, and 

as confirmed by Dr Lamberth, the MLRA did not prohibit us from fishing in 

Zone B and in 2002 eleven permits were issued for net fishing on the Lagoon. 

This continued to provide access to Zone B. 

25. It was only in 2003 when the Langebaan fishers were suddenly prohibited 

from entering Zone B, and by SANParks rather than the Department. I 

describe this in paragraphs 128-133 of the Founding Affidavit. My version is 

not disputed by any of the Respondents. The TAE was never raised as a 

reason for this sudden prohibition. In any event, the prohibition came 2 years 

after the T AE was set. 

26. The Respondents use this same narrative to argue that the later increase of 

this TAE following the Equality Court Order of 2010 made the impact of the 

net fishers on the Lagoon even 'more unsustainable'. At that time, the T AE 

was increased by 3, with these three extra spots being shared by 7 of the 

Applicants. The TAE was thus 8 above the number of 5 set in 2001. 

27. Given how fundamental that TAE of 5 set in 2001 is to the arguments of all 

the deponents, I will pause here to show that that figure was, in fact, entirely 

arbitrary and contrary to what the data showed would be sustainable at the 

time. 

28. Until 1997, there were 27 netfish rights-holders operating in the Langebaan 

Lagoon. As Mr Nel explains in his affidavit, 21 rights-holders were recognised 



in 1997 under the policy then introduced by the Park. Of those 21 net fishers, 

1 O were operating in Zone B. These 21 rights-holders were net fishing in 

Zones A and B through 2000. 

29. The TAEs for net fishing areas were calculated in 2001 based on "two three 

year projects", one of them of "gill net and beach seine through the south 

western Cape [sic]" (Dr Lamberth para 19.1 ). Thus, Langebaan Lagoon was 

assessed between 1998 and 2000, when 21 rights-holders were operating in 

both Zones A and B. 

30. The studies that Dr Lamberth refers to showed that the harder fishery of 

Langebaan Lagoon was not only sustainable, but "optimal". That means a 

TAE of 21 rights-holders, 10 operating in Zone B, was regarded as optimal in 

2000. 

31. Inexplicably, and according to Dr Lamberth to "sustain optimal catches", the 

TAE was reduced from 21 to 5 and then increased to 10, still less than half 

what had been found to be optimal effort in Langebaan Lagoon. The point is 

that the Respondents are relying on a fiction when they state that the TAE of 

5 is the optimal sustainable option for Langebaan Lagoon. The optimal TAE is 

21. 

32. This simple fact disproves many of the subsequent claims raised by the 

Respondents. I will address these in my ad seriatim responses below. 



CONSULTATION VS CO-MANAGEMENT 

33. The Respondents allege that we are misleading the Court in arguing that we 

have not been properly consulted in the management of the resource and that 

principle of co-management has been ignored. 

34. This dispute in fact turns on our different understandings of proper 

consultation. 

35. Mr Nel, for example, says that we are wrong because he has personally sat in 

many meetings with us. I can confirm this. But attending a meeting, even 

being allowed to speak, is not the same as being meaningfully consulted. It 

certainly is not the same as being co-managers of the resource. 

36. In my Founding Affidavit, I expressed our frustrations with the so-called co

management committee that was established and how we are marginalised 

on that forum. I submit that the answering papers filed by the Respondents 

confirm this perception. The deponents on behalf of DAFF do not raise a 

single factor relevant to our circumstances, rights or needs in explaining in 

lengthy affidavits how their decisions could be justified. It is thus not surprising 

that when we raise these issues in meetings with the scientists and 

departmental staff, we are simply ignored. As I point out below, Mr Tanci did 

once in a meeting in 2010 express his concern about the fact that the 

scientists in their department cannot and will not engage with our knowledge 

and experience. The affidavit he filed in this case suggests he has retreated to 

the same position he once rejected. 



37. The Respondents' lack of understanding of the SSFP which they purport to 

have taken into account (in particular the Fifth and Sixth Respondents) is also 

evident. Mr Nel refers to statements by my colleague, Ms Solene Smith, in 

meetings with him as "extraordinary" or very concerning. In fact, both 

statements reflected precisely what the SSFP provides. Mr Nel's attitude says 

more about his limited understanding of the paradigm shift envisioned by the 

SSFP. More importantly, the attitude that this reflects is what we deal with in 

meetings where we are supposedly 'consulted': our proposals are dismissed 

with contempt (and ignorance). 

38. I would also like to emphasise that the standard of consultation that we as 

small scale fishing communities are entitled to, at least since the promulgation 

of the SSFP and the amendment to the MLRA, is high. The policy provides 

that: 

"the ecosystems approach is central to the fisheries management 

system. Small scale fisheries resources will be managed in terms of a 

community-based co-management approach ... " (page 4, emphasis 

added) 

39. This includes, expressly, a co-management approach to managing the Small 

Scale fisheries sector,3 participatory management practices4 and community 

orientation in the management of the marine living resources harvested by 

these fishers. 

3 p 10. 
4

P 12. 



40. The "fundamental premises that will apply to decision-making, management 

and regulation of marine living resources in the sector'' include to 

"adopt an approach of co-management empowerment ... ; develop 

accountable and transparent structures and mechanisms, promote 

effective participation in policy development, management and 

decision-making; incorporate a community-based rights approach to 

the a/location of the marine living resources."5 

THE SCIENCE 

41. Dr Sue Jackson filed a report as part of our supplementary papers in which 

she reported on all research that she could find relevant to the impugned 

decisions, and in which she assessed the validity and adequacy of the 

research in justifying the impugned decisions. Her conclusions are succinctly 

summarised in her affidavit filed with the report. 

42. The Respondents all attach research papers to their affidavits to justify the 

impugned decisions. Every one of the papers attached was part of Dr 

Jackson's report and was analysed by her - and shown to be inadequate to 

justify the decisions based on it. 

43. Despite this, not one of the Respondents responds to Dr Jackson's report or 

her analysis. They simply reiterate the statements made in the research 

papers, without attempting to address the reasons she lists as to why the 

research cannot be used to reach the conclusions that the Respondents 

reach. As such, Dr Jackson's report is uncontested and should stand. 

5 P 14-15. 



44. Dr Jackson has since also analysed the data received by the Applicants after 

requests made in terms of Rule 35(12). In particular, the data of Mr Dopolo 

was most revealing. Dr Jackson describes it as a "remarkably extensive and 

thorough dataset" of the harder fishery at Langebaan Lagoon. Her analysis 

refutes all the claims made by the Respondents in their Answering Papers. It 

is filed with this affidavit. 

WHAT WAS CONSIDERED IN REACHING THE IMPUGNED DECISIONS 

45. In the Affidavit filed by Mr Tembaletu Tanci, the Deputy Director of Line and 

Net Fisheries Management at DAFF, he confirms that he "issued" the 

conditions to the commercial net fishing permits for 2013/2014. He indicates 

that the three other impugned decisions were all taken by other officials who 

did not depose to affidavits. Dr Lamberth, who deposed to the main answering 

affidavit on behalf of DAFF, was "the main advisor as regards the scientific 

aspects of the resource". There is no indication that any advice was received 

on any other aspects. 

46. In explaining how he reached the decision, Mr Tanci indicates that "in 

imposing the impugned condition, I had regard to a single document, viz 

'Recommendation of the Scientific Working Group for Management of 

Sustainable Beach Seine and Gillnet Fisheries for the period 2012/2013' 

which is dated August 2012" (my emphasis). I will refer to this report as "SWG 

2012". 

47. This single document was not included in the Rule 53 record provided. In 

addition, Mr Tanci indicates that he did not have regard to any of the 



documents that were included in the Rule 53 record. As I explain below, the 

SWG 2012 could not have justified the decision. 

48. Mr Tanci did have regard to the guidance provided by the scientific working 

group to which he refers, and to the advice of Dr Stephen Lamberth. It would 

thus seem that the documents included in the Rule 53 record reflect the 

information that was before the decision makers' advisors, rather than the 

decision maker himself. 

49. However, even if that were the case, none of the reasons now raised by the 

Respondents in their Answering Affidavits to justify the decision form part of 

the Rule 53 record. As such, I am advised, these after-the-fact reasons are 

irrelevant to the proceedings. The Respondents cannot rely on information to 

rationalise a decision if that information did not inform the decision. The 

Respondents seek to do so. 

50. In the Supplementary Affidavit filed by our attorney, Ms Wicomb, she 

responds in some detail to the documents included in the Rule 53 record and 

shows that: 

50.1. The record contains no scientific evidence that could provide a 

rational basis for the decision; 

50.2. The viability of alternatives was not considered; 

50.3. The Small Scale Fisheries Policy was not considered; 

50.4. The Langebaan-specific research by Mr Dopolo was not 

considered. 



THE REASONS RAISED BY THE RESPONDENTS AS AFTER-THE-FACT 

JUSTIFICATION 

51. DAFF and SANParks contend that the impugned decisions can indeed be 

justified. Different deponents provide different reasons for this argument. All in 

all, these reasons are that allowing our net fishing community into Zone B 

would: 

51.1. deplete the harder stock; 

51.2. have serious impacts on certain linefish species through by

catch; 

51.3. impact the bird species in Zone C; and 

51.4. cause general impact of human activity on MPAs. 

52. Each of these reasons are baseless: 

52.1. With regards to the harder stock, Dr Lamberth's own work 

showed that the harder stock was healthy and effort 'optimally 

sustainable' in 2000 when 21 rights-holders were operating, half 

of them in Zone B; 

52.2. Furthermore, the data produced by SANParks, indicates that 

netfishers have been fishing harders in Zone B for years and at 

least from 1998 until 2013, the period of the most 

comprehensive dataset available. In fact, their efforts are 

focussed in Zone B. Dr Jackson's analysis of this data shows 

that the size of individual harders in the Lagoon has not declined 
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since 1998. In addition, Catch per unit effort ('CPUE') has shown 

no decline since 1994 (at a time when 27 net fishers were 

operating on the lagoon). 

52.3. Dr Jackson's analysis shows that by-catch is similar in Zones A, 

B and C and is insignificant relative to the 80 000kg per year 

caught by the recreational fishers in the area. 

52.4. Dr Jackson also indicates that the only activity that is detrimental 

to migratory wading birds, namely bait-collecting on the tidal flats 

of the lagoon, is the conduct of the recreational fishers. The 

extent of the impact of this activity has not been documented.6 

52.5. The extent of the 'human impact' of the small scale net fishers, 

no more than 13 in number, certainly compares favourably to the 

extent of the impact of the hundreds and even thousands of 

recreational fishers who frequent the lagoon. 

53. Not a single reason provided stands up to scientific scrutiny or is sustainable 

on the basis of the review record. 

THE ATTITUDE OF THE RESPONDENTS TOWARDS THE APPLICANTS' 

CIRCUMSTANCES 

54. The Respondents acknowledge that the current situation on the Langebaan 

Lagoon is unworkable. 

6 Jackson report p 4. 



54.1. Mr Pierre Nel says that "SANParks recognise that there is a 

need to better accommodate the Langebaan Fishers in 

accordance with the SSF Policy and the amendment to the 

MLRA" (para 80 of his answering affidavit). 

54.2. Dr Colin Attwood, in his affidavit, "recognise[s] that there is a 

conflict in respect of the use of the zones in the Langebaan 

MPA" and that "it is conceivable that there is interference 

between the boats and the nets, and that the boat traffic, with 

the noise generated by engines and echo-sounders, will disturb 

fish" (paras 18 and 20). 

54.3. Dr Stephen Lamberth accepts "that the holiday makers in Zone 

A during the holiday season present difficulties for the 

netfishers". 

55. Despite this, there is no indication anywhere on the Answering Papers that 

these conditions were even considered when the impugned decisions were 

taken. 

RESPONSE TO SPECIFIC AVERMENTS IN THE ANSWERING PAPERS 

56. I will first respond to the Affidavit filed by Mr Tanci, the Deputy Director of Line 

and Net Fisheries Management at DAFF. He is the only decision maker to 

have filed an affidavit. 

Mr Tembaletu Tanci 

AD PARAS 6-7 



57. I note the contents of these paragraphs. I have no knowledge as to who 

specifically took these impugned decisions. 

AD PARAS 

58. I have no knowledge of the allegations in this paragraph. I note that Dr 

Lamberth was the "main advisor [to the decision maker] as regards to the 

scientific aspects of the resource". I further note that Mr Tanci makes no 

reference to any other advisors to him on aspects relating to the specific 

context of the Langebaan lagoon, the existence of a local traditional net 

fishing community, their socio-economic conditions and cultural heritage, and 

so forth. In any event, no information to any of these aspects are reflected in 

the Rule 53 record. 

59. I wish to point the Court to the minutes of 'Netfish Mangement Working Group 

Meeting' that DAFF hosted shortly after the Equality Court Order of 2010 

which was attached to my Founding Affidavit marked ND25. Mr Tanci 

attended that meeting. The minutes record that he: 

"informed the meeting that the knowledge of fishers was not entirely 

being incorporated into departmental research. The Subsistence [sic] 

Small Scale Fisheries (SSF) policy currently being developments [sic] 

highlights emphasis to recognise and utilise indigenous knowledge with 

regard to fisheries. The net fishing sector is one of the fishing sectors 

that will be directly affected by the implementation of the Small Scale 

Fisheries Policy. An agreement was reached that the matter will be 

tabled at a co-management committee meeting and a memorandum 

will be sent to Research in part to seek common ground." 



60. Yet, when Mr Tanci was called upon to decide the conditions on our permits 

for 2013/2014, he, by his own admission, relied on the SWG 2012 of the 

departmental scientists only. He gave no regard to the SSFP (by then 

promulgated) or to the experience and knowledge of the fishers. 

AD PARA9 

61. I have no knowledge of what is alleged in this paragraph, save to confirm that 

the SWG 2012 referred to was attached to my Founding Affidavit. I note that 

Mr Tanci says that he had regard to the SWG 2012 only when reaching the 

decision to impose a condition on the Applicants for 2013/2014 that prohibits 

their fishing in Zone B. 

62. The SWG 2012 was not included in the Rule 53 Record. Mr Tanci does not 

explain why, or why all the other documents were included but not considered 

by him. 

63. I also note the comments of Dr Augustyn on the attached copy of the 

document to which Mr Tanci refers. Dr Augustyn does not indicate that his 

concern is with Langebaan Lagoon in particular. In any event, in the absence 

of concrete allegations, I am unable to confirm or deny the allegations he may 

be making with reference to Langebaan. 

AD PARA 10 

64. I note that work of the Scientific Working Group guides "the decision-making 

in relation to ... the conditions imposed". I thus assume that all the impugned 

decisions were made based on the work of this Group. I have no knowledge 

ND 



of whether this is true. I note once more that no documents prepared by this 

Group were included in the Rule 53 record. 

65. I confirm the contents of paragraph 10.1 to 10.7 to the extent that these are 

paraphrased summaries of what is contained in Annexure SA2, but will make 

specific comments on the contents of the paragraphs. 

AD PARA 10.1 

66. I note that Mr Tanci emphasises the objective for the management of gillnet 

fisheries in South Africa to be optimum sustainable utilisation. The other 

objective is equitable utilisation. I have explained that the optimum 

sustainable utilisation TAE level for Langebaan is 21, and not 5 or even 13. 

Moreover, the TAE for our small scale fishing community vis a vis recreational 

fishers in Langebaan and Saldanah makes no sense in the light of the 

objective of equitable utilisation. 

AD PARA 10.2 

67. Dr Jackson's attached analysis of the best data of size frequency distribution 

of harders for Langebaan (gathered by Mr Do polo) indicate that the stock is 

not overexploited in Langebaan. 

68. I would also point out that Figure 1 referred to in this paragraph is based on 

data from 1987. While Langebaan may have had the lowest effort levels on 

that graph, effort was far higher in 1987 than it is today. My estimation is that 

there were 27 netfish permits at that time. The fact that the stock was so 

healthy then, when there was more than double the amount of rightsholders 



compared to today, surely confirms that the harder stock in Langebaan is 

healthy. 

AD PARA 10.3 

69. While nothing in this paragraph suggests that it is meant to reflect the 

situation in Langebaan, it bears repeating that the best available data 

confirms that the by-catch of the Langebaan net fishers, in Zones A and B, is 

negligible. 

AD PARA 10.4 

70. Dr Lamberth, in his affidavit, also relays this information. Our attorneys asked 

him to produce the data which is used to assess the stock as suggested here. 

Our experts looked at the data which he then produced and concluded that it 

was far inferior to the data supplied by Mr Dopolo and therefore could not be 

used to refute conclusions based on Dopolo's data. 

AD PARA 10.5 

71. The only section in the document that Mr Tanci read before taking his 

decision that is directly relevant to the impugned decision is quoted in full in 

this paragraph. The following relevant claims are made: 

71.1. The Langebaan Lagoon needs special consideration and is used 

as a fisheries management tool (amongst other things); 

71.2. Any concession to allow any gillnet effort within the restricted 

and sanctuary area (Zones B and C), will compromise the 

integrity of the MPA; 
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71.3. There are rights holders in Zone B. They are restricted to the 

use of one gillnet each and who can't use motors while fishing in 

Zone B. 

71.4. The integrity of the MPA was compromised by a concession 

allowing other gillnet fishers to fish in Zone B during December 

holidays. 

72. While these claims are inherently contradictory, they are in any event not 

substantiated by any actual data as to the impact of net fishing in Zone B. As I 

have shown elsewhere, actual data shows that the notion that gillnet fishing in 

Zone B compromises either the harder stock or the white stumpnose and 

smooth-hound shark is empirically flawed. Mr Tanci, on his own version, 

based his decision on this factual premise, and therefore based his decision 

on incorrect information. 

AD PARA 10.6 

73. Mr Tanci here makes the argument repeated by all the Respondents. They 

say that the TAE was set at 1 O "based on scientific research" in 2001. The 

point he makes here is that the resource is already under pressure because 

the T AE was increased to 15 in recent years. 

74. It is incorrect to suggest that science dictated that the TAE had to be 

restricted to 10 (or 5, as is also claimed). I explained above that this decision 

was in fact contrary to the science, because the science showed that a TAE of 

21 was sustainable in Langebaan. The fact that the TAE has since been 

raised again to 15 should therefore not be cause for alarm - and the 

NO 



document discussed here gives no further evidence that alarm is indeed 

justified. 

AD PARA 10.7 

75. I deny that, in Langebaan, the current TAE is based on "the number of fishers 

who could maintain a viable income in each area and the level of effort that 

would allow recovery of harder stock". I admit that the rest of these 

paragraphs summarise the recommendations made by the document under 

discussion, but I deny that these recommendations were based on scientific 

evidence or where appropriate at all. I have previously explained why. 

AD PARA 11 

76. I confirm that the determination of the T AE is not the subject of challenge in 

these proceedings. The Applicants make application to review and set aside 

specific decisions. The Applicants are thus not challenging the approach used 

to maximise TAE, but the decision to prohibit fishing in Zone B. The claim by 

all the Respondents that the basis of the current delineation of rights is the 

TAE of 2001 is unsupported by the available facts. In fact, the prohibition on 

Zone B started in 2003. 

AD PARA 12 

77. I cannot comment on whether the information in these paragraphs "guided" 

the deponent in taking the decision. I do note that paragraphs 12.1 and 12.2 

are lifted verbatim from the affidavit deposed to by Dr Colin Attwood who does 

not work for DAFF. This information is certainly not contained in the single 



document that Mr Tanci says that he considered. In any event, I will deal with 

the specifics of these allegations in response to Dr Attwood. 

AD PARA 13 

78. I do not know whether these were the reasons why Mr Tanci decided not to 

permit our fishers to fish in Zone B. In any event, I make the following 

comments on these reasons: 

78.1. I deny that the harder resource must be managed to ensure 

"optimum sustainable utilisation" only. The applicable legislation 

requires that must also be managed to ensure equitable 

utilisation. 

78.2. I deny that the conditions imposed "facilitate[d] the recovery of 

certain fisheries". The harder stock in Langebaan Lagoon was 

not in decline. The line fish stocks that did and still do require 

recovery will not be helped by banning net fishers from Zone B 

as our impact on those stocks is negligible. In any event the 

State of the Bay Reports 2014 indicates that "fish abundance of 

key species at sites within or in close proximity" of the MPA 

appears to be increasing. I deny that to allow additional effort in 

Zone B "would compromise the integrity of the MPA". While I am 

unclear exactly what is meant by that phrase - and I note that it 

is used liberally by the Respondents - I wish to point out that the 

data shows that net fishers have been operating in Zone B for 

years and that it has not had any of the effects on the MPA that 

the scientists predict. The integrity of the MPA is threatened far 



more seriously by the hundreds and thousands of tourists that 

frequent it, rather than the handful of net fishers. 7 

78.3. I thus deny that the contents of the Scientific Recommendations 

reflect a reliable scientific position that could be used as a basis 

for this decision. 

78.4. I deny that our netfishing in the Langebaan Lagoon has 

substantial by-catch as a result. The evidence shows the 

opposite. 

78.5. I deny that the harder fishery in Langebaan is so successful 

because of our ban from Zone B. As the data indicates clearly, 

net fishers have been operating in Zone B and therefore an 

argument that they are successful because they do not fish in 

Zone B is nonsensical. Also, the fishery was judged to be 

'optimally sustainable' in 2000 at a time when 21 rights-holders 

were operating, half of those in Zone B. 

AD PARAS 14-15 

79. I confirm that the three rights-holders have addresses in Churchhaven. Before 

our families were forcibly removed years ago, we also had addresses 

adjacent to Zone B. The deponent is trying to hide the discriminatory effect of 

this arrangement by presenting it in formal terms. If our addresses were 

7 Dr Attwood, in his affidavit, describes the Park as the only National Park in South Africa where one finds "a 
situation where ordinary citizens can enter the park and remove large quantities of wildlife, including red listed 
species, at any time of day or night, without having to report such harvestsn. 



adjacent to Zone C, the authorities would not mechanically have applied this 

policy and allowed us to fish in Zone C. 

AD PARA 16 

80. Mr Tanci attaches the reports of the Scientific Working Group for 2013/2014 

and 2014/2015. What is remarkable about these reports is that they are 

absolutely identical to the report of 2012/2013. They indicate that the 

Scientific Working group, which advises the decision maker, did not apply 

their minds to any new circumstances or data emerging at least after 2012. 

They certainly did not apply their minds to the promulgation of the Small Scale 

Fishing Policy in 2012. Accordingly, they had no access to any new data 

which confirms their admission that they had "insufficient data to assess the 

fishery". 

81. The one additional paragraph in the 2014/2015 report is a recommendation 

for "a comprehensive fishery catch and socio-economic survey" to be 

completed before the allocation of rights in 2015. I believe that survey has not 

happened. 

AD PARA 17 

82. I confirm that "SA2" was not part of the record. I note that the attorney 

representing DAFF has not filed an affidavit to address the reasons for the 

omission as indicated in this paragraph. 

AD PARA 18 

ND 



83. I deny that our attorneys ever promised or attempted to withdraw the 

Chamber book application. We specifically instructed them not to do so as a 

result of the delays the Respondents were causing. I believe our attorneys did 

indicate that they would not oppose an application to rescind the order. But 

such an application was not brought. 

84. I note that the Deponent's request for condonation for the filing of the affidavit 

6 weeks after the final date agreed upon is based on him being on leave from 

25 November 2014 to 6 January 2015 and again from 16-19 January 2015. I 

deny that this is a valid excuse for delaying the filing of an affidavit for 6 

weeks. The deadline of 15 December was already based on an indulgence of 

three months granted by the Applicants (the actual deadline for the filing of 

the papers was 23 September 2014). The Deponent went on leave on 25 

November 2014 without even considering his response to the Application 

knowing full well that the papers were already two months overdue. 

85. I deny that the Application should be dismissed with costs. 

Dr Stephen Justin Lamberth 

AD PARAS 1-2 

86. Save to deny that all the facts and allegations in his affidavit are true and 

correct, I note the contents of these paragraphs. 

87. It is necessary to provide some background to Dr Lamberth's work in the area 

of net fishing. I am advised that Dr Lamberth, together with Dr Ken 

Hutchings, did a series of studies on the entire net fishery of the Western 

Cape during the period 1998-1999. In particular, he worked on the Berg River 



estuary gillnet fishery which was believed to be very over-subscribed during 

that time, in part because of a number of part-time and recreational net fishers 

operating in that estuary. Based on these studies, considerable effort went 

into eliminating the part-time and recreational fishers through the rights 

allocation process in 2000 when 'medium-term fishing rights' were allocated 

for the first time. 

88. What is noticeable, however, is that Langebaan was cited as an exception in 

each of these studies. The studies showed that the harders in other fisheries 

were over-exploited. Langebaan was an exception both because the effort 

levels were sustainable (and the effort, as I have indicated, was 21 at the 

time) and because the fishers relied for more than 80% of their income on the 

harders. 

89. Dr Lamberth makes no mention of his repeated findings that Langebaan is an 

exception to the rule of net fishing in the Western Cape or to the fact that the 

fishery was adjudged to be "optimally sustainable" at a TAE of 21 as I explain 

in paragraphs 28-31 above. 

AD PARA3 

90. . I note that Dr Lamberth is deposing to this affidavit on behalf of DAFF. 

91. I deny that the averments he makes on behalf of DEA have been confirmed 

by separate affidavits filed on behalf of DEA as is alleged here. No such 

affidavits were filed. 

AD PARA9 

No 



92. I admit that these are some of the objectives of the MLRA. The other 

objectives include: 

92.1. The need to achieve to the extent practicable a broad and 

accountable participation in the decision-making processes 

provided for in the Act; 

92.2. The need to restructure the fishing industry to address historical 

imbalances and to achieve equity within all branches of the 

fishing industry; and 

92.3. Any relevant obligation of the national government of the 

Republic in terms of any international agreement or applicable 

rule of international law. 

AD PARAS 10-13 

93. I admit the contents of these paragraphs. 

94. I am advised that the provision most pertinent to the Applicants is section 19 

of the MLRA (as amended). The section entitled "Small-scale fishing": 

94.1. Mandates the Minister to achieve the objectives of section 9(2), 

namely substantive equality, and section 39(3), namely the 

recognition of customary rights; 

94.2. Enjoins the Minister and any organ of state to have regard 'to 

the need to incorporate a community-based approach in the 

allocation of rights of access within the small-scale fisheries 

sector''; and 



94.3. Mandates the Minister to "establish areas or zones where small

scale fishers may fish". 

95. The section recognises the existence of marine protected areas. It is not 

suggested that the recognition of small scale fishers must override legislation 

protecting environmental rights. But the section does enjoin the Minister to 

take special steps, for example by creating exclusive zones, in order to 

ensure the substantive equality of a sector that has been discriminated 

against since the earliest colonial and apartheid regulations until the 

amendment to this Act in 2014. 

AD PARAS 14 and 14.1 

96. I admit the contents of these paragraphs. 

97. I should add that the 'ecosystems approach' is internationally recognised to 

include the social or human dimension in addition to the ecological dimension. 

I refer the Court to paragraphs 49 to 53 of Dr Sunde's supplementary affidavit 

in which she discusses some of the current approaches to the governance 

and conservation of marine resources and small scale fisheries management. 

Ms Wicomb's supplementary affidavit also addresses the meaning of 

'ecosystems approach' in paragraph 36-37 and annexure "WW1". 

AD PARAS 14.2 -14.7 

98. I admit that these paragraphs reflect the vision set out in the 2005 General 

Policy. I deny, however, that that vision is reflected in reality. 

{V!J 



99. I deny that scientific research informs the various decisions in terms of the 

MLRA that Dr Lamberth lists here. He suggests that such scientific research 

comes from the Scientific Working Groups established for each of the 

fisheries sectors. Mr Tanci likewise indicated that he took the decision to 

prohibit the Applicants from fishing in Zone B based on the reports from the 

Working Group. 

100. However the Working Group itself has indicated that there is not enough data 

to do an assessment of the Langebaan net fishery (see paras 80 and 100 

above). The Working Group reports from 2012, 2013 and 2014 annexed to Mr 

Tanci's affidavit are all identical (apart from one minor change that I pointed 

out) indicating that this position has not changed. It thus is not correct that 

scientific research informs the management of fisheries at Langebaan. The 

Respondents' own version is that the best available data - that of Mr Dopolo -

does not inform the management of the Langebaan fishery. 

101. What is more, and as I have pointed out, the research available on the net 

fishery is largely based on areas other than Lanqebaan. This is significant 

given that Langebaan has consistently been shown to be an exception to the 

trend in other net fisheries. 

102. The statement in para 14.5 that "[t]he Department is generally opposed to any 

further increase in vessel efforf' is telling. If the Department's approach was 

truly scientifically-based, it would not start with a pre-determined default 

position, but would consider the data and decide accordingly. 

103. I also note that Dr Lamberth emphasises that the TAC or TAE will not 

necessarily be the same for each zone or TURF (para 14.6). The TAE is area-



based. The area of Langebaan lagoon cannot be treated the same as other 

areas simply because they are all net fisheries. Areas differ considerably. 

Information about net fishery in general is not sufficient to understand the 

Langebaan area. 

AD PARA 15 

104. I admit that these paragraphs reflect a summary of the Net Fish Policy of 

2005. 

105. However, I deny that the description given here applies to Langebaan 

Lagoon. I have explained that, on the Respondents' own version, information 

about T AE is area-specific. The information given here is not helpful in 

assessing the Langebaan Lagoon net fishery in particular. 

AO PARA 15.2 

106. In response, I wish to repeat that: 

106.1. Harders were not and are not over-exploited in Langebaan 

Lagoon; 

106.2. There is no negative correlation between the degree of effort 

and stock status in Langebaan Lagoon; and 

106.3. There is no substantial by-catch of net fishing in Langebaan. 

AD PARAS 15.3-15.4 

107. Again, while this may be true of net fishing in general, it is not true of 

Langebaan. Prior to 2001 and the revision of the TAE, Dr Lamberth himself 



said that the harder fishery in Langebaan Lagoon was sustainable (while at 

the time 21 fishers were fishing, half of those in Zone B). There was thus no 

reason to reduce effort in Langebaan, yet it was reduced by more than 50% at 

the time (as happened in the rest of the net fishery). This decision - like the 

decisions under review - appears to have been taken without any meaningful 

data about fish stocks in the Lagoon. 

108. It should be noted that the SSFP mandates a multi-species approach. 

AD PARA 15.5 

109. Dr Lamberth here refers to the DAFF Zones and the DAFF (formerly DEAT) 

policy in terms of rights allocations. The division of the MPA into Zones A, B 

and C are the Sanparks MPA zones. DAFF have their own zones in terms of 

their net fish allocations and it is those zones that is relevant to the application 

of their policy. The Langebaan fishers do (and did in 2000) reside adjacent to 

the DAFF Zones. All of them have lived there their whole lives, not only the 

four years required by the policy. 

AD PARA 15.6 

110. It bears repeating that the netfishers of Langebaan are the only ones in South 

Africa who are regarded as full time net fishers according to Dr Lamberth's 

own data (see p247 of annexure AA6C attached to Dr Lamberth's affidavit). 

AD PARA 16 

111. I admit the contents of these paragraphs in as far as these are accurate 

summaries of what is contained in the General Policy of 2013. 

No 



112. I deny, however, that any of this information applies to or is helpful in 

assessing the harder fishery in the Langebaan Lagoon for the reasons 

already given. 

AD PARA 17 

113. I admit the contents of these paragraphs. I have highlighted other relevant 

aspects of the SSFP in my Founding Affidavit. 

AD PARA 18 

114. I admit the contents of this paragraph. I emphasise, once again, that TAEs are 

area specific. 

AD PARA 19 

115. I deny that any of any of the factors listed here as allegedly informing "the 

rationale for the reduction in the beach seine and gill net TAE with reference to 

the harder stock" applied to Langebaan Lagoon in 2001 (when the TAE was 

reduced) or today. In fact, it was the research of Dr Lamberth himself in 1998 

and 1999 in Langebaan (when there were 21 net fishers operating in Zone B) 

that indicated that the resource was sustainable. As Dr Lamberth is aware, 

this data is not relevant to Langebaan. 

116. In fact, in December 2000, when the Langebaan MPA was gazetted, the 

Minister specifically allowed net fishers into Zone B. 

117. Our experts have been able to show, based on Mr Dopolo's data, that the 

resource remains stable today. Dr Lamberth has not been able to produce 

any data that shows the contrary. 

No 



118. I admit that, as is stated in paragraph 19.7, the TAE was set at 10 for the 

Langebaan Lagoon in 2001. That was a dramatic reduction from the previous 

era where 21 rights holders operated in Zone A and B. And it was a decision 

taken without any scientific basis. 

AD PARAS 20, 20.1 and 20.2 

119. This summary of the SWG 2012 is identical to what Mr Tanci stated in this 

regard. I refer to my response in paras 71-81 above. 

AD PARA20.3 

120. Contrary the claim that "any concession to allow additional or any gillnet effort 

within the restricted Zone B area[ .. .] compromises the integrity of the MPA 

and the purpose of the TAE'', Dr Lamberth himself was involved when the 

MPA was declared in December 2000 allowing net fishers into Zone B. Dr 

Lamberth has not been able to produce any data gathered since that date to 

explain his allegedly altered view. There is no rational basis to apprehend 

that harm will result from exceeding a T AE that was determined randomly, 

without any scientific basis. 

AD PARA20.4 

121. I deny that the TAE for Langebaan Lagoon set at 10 in 2001 was "based on 

scientific research". The research indicated that a TAE of 21 was sustainable. 

AD PARA20.5 

122. I admit that these recommendations were made by the Working Group for the 

net fishery as a whole. I deny that it is relevant to Langebaan Lagoon. I also 



deny that any reduction is necessary to protect the harder stock or other 

species. 

123. I also note that the urgent stock assessment that is recommended has not 

been done. 

AD PARAS 21.1 and 21.2 

124. I deny that the TAE for Langebaan is set at the number of rights-holders that 

could make a sustainable harvest. I note that Dr Lamberth indicates that the 

T AE is updated annually. I admit that Langebaan is one of 14 net fish areas. 

AD PARA21.3 

125. I admit that the TAE was substantially revised in 2001. 

126. I deny that the TAE was based on "substantial biological and socio-economic 

research" done between 1998 and 2000 and in particular that "this 

encompassed all existing potential net fish areas including Langebaan 

Lagoon". 

AD PARA 21.4 

127. I deny that the research in the publications referred to is useful to understand 

the Langebaan Lagoon stocks at all. Dr Lamberth admits in this paragraph 

that Langebaan was in fact at an "optimum /eve!' at the time - while the TAE 

was set at 21. 



128. I deny that the TAE was set in 2001 "to sustain" the optimal levels, because 

the TAE was reduced by more than 50%. Sustaining the optimal levels would 

have meant keeping the TAE at the same, optimal level. 

AD PARA21.5 

129. I deny that the 2001 TAE "maintained the effort levels that existed prior to the 

a/locations" - it substantially reduced the earlier levels. 

AD PARA21.7 

130. I admit the contents of this paragraph, save to deny that this allocation "was 

consistent with the 2005 Ne/fishing Policy". We in fact live adjacent to the 

DAFF zone where we are allocated rights. DAFF defines a number of 

netfishing zones along the South African coastline and ensures that only 

residents of the particular area get rights to utilise the adjacent zone. The 

Langebaan Lagoon is such a DAFF zone and is described in our permits as 

"Area G". We live adjacent to Area G for purposes of the policy. Dr Lamberth 

seems to imply that the netfishing policy requires us to live adjacent to the 

SANParks zones. That is simply incorrect: the SANParks zones are 

completely independent of areas or zones for netfishing defined by DAFF. 

131. The fact that the Churchhaven and Stofbergsfontein fishers are allowed to fish 

in Zone B undermines the claim that any fishing in that area would devastate 

the fishery. That is plainly not the case. 

AD PARA21.8 



132. I deny that it was on the basis of these adjustments that the resource has 

remained optimal. However I note that Dr Lamberth here admits that the stock 

is currently "optimal". 

AD PARAS 21.9-21.10 

133. I admit the contents of these paragraphs. I note that even though the TAE 

has been increased by 50%, the stock levels - on Dr Lamberth's own version 

- are optimal. 

AD PARA 21.11 

134. I deny that "there is no published or unpublished evidence to suggest that 

bycatch is low in the Langebaan harder gillnet fishery'. The statement is 

untrue, as demonstrated by the respondents' own data. The unpublished data 

of Mr Dopolo, now before the Court, indicates that bycatch in the Langebaan 

is incidental and minimal. Dr Lamberth, who holds himself out as an expert 

has had sight of Mr Dopolo's research, which directly contradicts the 

proposition under reply. 

AD PARA22 

135. I admit that the Applicants do not challenge the TAE in this application. We do 

not seek to increase the number of fishers, only to grant the existing 

complement of fishers access to Zone B. 

136. I admit that the Applicants also do not challenge the "approach" of the 

Respondents as set out. The challenge is to the specific prohibition on access 



to Zone B. How such access is optimally facilitated should be discussed and 

decided by the parties as the notice of motion envisages. 

AD PARAS 23-30 

137. I admit the contents of these paragraphs in as far as I know the applicable 

legal framework. However, they need to be read against the historical 

background set out in my Founding Affidavit. 

AD PARA31 

138. I admit that the Langebaan MPA is a unique and sensitive environment. I 

deny that DAFF and DEA "seek to limit the disruptive activities of this area as 

far as possible". As SANParks itself notes, the presence of thousands of 

tourists, water sports enthusiasts and recreational fishers on the Lagoon 

suggests otherwise. 

AD PARA32 

139. I admit that the fishing rights allocated in the Langebaan Lagoon require, as in 

all MPAs, special permission. However, it should be emphasised that such 

permission is most often granted: of the 21 MPAs in South Africa, fishing is 

absolutely prohibited in only 2. 

140. I admit the contents of paragraph 32.2, and repeat that the application does 

not seek to alter the TAE. 

AD PARAS 33-35 



141. I admit the contents of these paragraphs. As Dr Jackson point out, the 

activities that threaten these birds are those of recreational fishers, not the 

Applicants (para 4 of her first report). 

AD PARA36 

142. I deny that the demarcation of the different zones in the lagoon was designed 

for the purposes set out in this paragraph. I explain in paragraph 54 of the 

Founding Affidavit that the demarcation was designed to protect the net 

fishers. Dr Lamberth admits that later on in paragraph 71. 

143. While the current configuration may accord with the objectives of a protected 

area, that is purely an accident. The lines were drawn to protect our 

forefathers netfishing in the lagoon; the fact that demarcation has had other 

benefits does not mean that the demarcation was scientifically motivated. It 

also means that several other configurations could also have had the same or 

similar benefits. 

AD PARA37 

144. I deny the contents of this paragraph. Mr Dopolo's data shows that, in fact, net 

fishers have continued to fish in Zone B after the exclusions started, and most 

certainly since 2010. The "protection offered by Zones Band C" is thus an 

illusion. It is only Zone C that is protected. That means that the good results 

referred to in this paragraph are a result of the protection of Zone C. It is thus 

absolutely untrue that, as Dr Lamberth states, "[i]f fishers were allowed to 

exploit Zone B, these [fish stocks] would be diminished and placed under 



threaf'. Some fishers are exploiting Zone B and the stock has remained 

stable. 

AD PARA38.3 

145. I deny that the by-catch in the Langebaan Lagoon is substantial, and certainly 

not "sufficient reason to keep this activity out of Zone B". The data of Mr 

Dopolo shows that the masses of white stumpnose, elf and smooth-hound 

shark caught by the net fishers are very small relative to the catches of the 

recreational fishers. 

146. I also deny that "allowing more gil!nets in the restricted zone will potentially 

incur a large by catch of juvenile white stumpnose". More gillnets than the 

Respondents assumed are operating in Zone B and the data shows that they 

have not had the presumed impact. This is at least partly because, as pointed 

out in the Founding and Supplementary Affidavits, white stumpnose are found 

primarily in the deep central channel, while harders are found on the shallow 

banks. 

AD PARAS 39-40 

147. I deny that the data support the claim that allowing limited net fishing in Zone 

B will threaten elf. The data before this Court shows that net fishing is 

happening in Zone B and the by-catch of elf if very small relative to other 

fisheries. 

148. I deny that the conclusions drawn by Dr Lamberth on net fishery regionally in 

South Africa apply to Langebaan Lagoon. He admits as much in indicating 



that Langebaan "was the least overexploited'. In fact, Dr Lamberth described 

the resource as "optimaf' at the time. 

149. His figure indicating the correlation between effort and the size and maturity of 

harders also does not apply to Langebaan. The analysis of Mr Dopolo's data 

done by Dr Sue Jackson indicates that the size of the fish in the Langebaan 

Lagoon has not decreased from the 1999-2001 mean size of 293 mm. 

AD PARA42 

150. I admit that the MPA is providing protection for smoothhound sharks and other 

species. I note that this protection is happening while net fishing is happening 

in Zone B. Net fishing in Zone B thus clearly does not threaten these 

protection objectives of the MPA. 

151. I also note that Dr Lamberth admits that, apart from the MPA, there are no 

other permit conditions in place in other fisheries to protect the smooth hound 

shark. It is remarkable that the permit conditions imposed on net fishers in the 

Langebaan Lagoon are thus the only restrictions across all fisheries designed 

to protect this species which is regarded as vulnerable. It is even more 

remarkable given that net fishing is clearly not responsible for threatening this 

species. 

152. If Dr Lamberth suggests, in the last sentence of this paragraph, that there is a 

long history of net fishers poaching for smooth hound sharks in the Lagoon, 

then I deny the allegation. There is no evidence to support such an allegation. 

AD PARAS 43-44 



153. I admit the contents of these paragraphs. I admit that the Langebaan MPA 

net fishery was sustainable "at the beginning of the rights a/location" process 

when the TAE was considerably higher and net fishers were allowed in Zone 

B. 

AD PARA45 

154. I deny that there is a "declining trend' in the adult harders in the Langebaan 

catch. I note that Dr Lamberth does not indicate on what he bases this 

allegation. The data of Mr Dopolo analysed by Dr Sue Jackson indicates the 

opposite: there has been no significant change in size distribution. The State 

of the Bay reports (State of the Bay 2012 is attached as annexure "WW2" to 

the supplementary affidavit of Ms Wicomb) also indicates that "harder 

recruitment is positively related to the size of the adult stock within the Bay at 

the time" (2012 report page 251 ). 

155. I deny that, should Zone B be opened to the net fishers, the harder population 

"would decline even quicker'. There is no scientific basis for this assertion. 

Moreover, the evidence shows that net fishers are fishing in Zone B and the 

stock remains stable. 

156. I deny that the populations of white stumpnose will be compromised. Mr 

Dopolo's data indicate that the bycatch is very small and could not have the 

effect Dr Lamberth predicts. 

157. Dr Lamberth's primary concern seems to be that allowing the Applicants 

access to their traditional fishing grounds would interfere with the unregulated 

numbers of recreational fishers who intentionally catch white stumpnose. 



There is no basis in the regulatory framework to justify protecting recreational 

fishers while denying access to Zone B to the Applicants. 

AD PARA46 

158. I deny that the alleged "trends" of declining harder stocks and increased by

catch of white stumpnose exist at all. I thus deny that other forms of 

management would need to be introduced. 

AD PARA47 

159. I deny that giving the Applicants access to Zone B will ultimately destroy their 

livelihoods. The net fishers are only able to survive if they fish in Zone B. 

AD PARA48 

160. I cannot admit or deny that a "common understanding" was reached by DAFF 

and DEA with regards to fishing in Zone B. I note that the decision was to 

have this implemented "by the time that the current rights expire in 2015". I do 

not know whether this 'common understanding' was reached before or after 

the present application was launched, or whether its timing is in any way 

related to this application. 

161. As far as I am aware, no such decision has in fact been taken. I stress that, 

should this application be successful, it is likely that any decision to render 

Zone B a complete no take zone will be reviewable on similar grounds. 

AD PARA53 



162. I deny that limiting the applicants to fishing in Zone A would be adequate to 

sustain the livelihoods of the Applicants. I reiterate that the restrictions have 

serious consequences for us. 

AD PARA54 

163. I do not understand the statement that "the data illustrate that traditional 

netfishing in Langebaan is augmented and sustained by spillover from the 

restricted and sanctuary ones of the MPA". If it is meant to convey that 

traditional netfishing is only possible if some fishers illegally fish in Zone B 

then I admit it. That is precisely why the decision is discriminatory. The 

absence of any data to demonstrate the harm of allowing limited fishing in 

Zone B is why the decision is irrational. 

AD PARAS 55-7 

164. I note the contents of these paragraphs. 

AD PARA58 

165. I note the contents of this paragraph. In particular, I note that, since the 

launching of this application, section 43 of the MLRA was repealed and that 

the decisions challenged in this application are now all within the "exclusive 

purview of DAFP'. 

AD PARAS 60-62 

166. I note the contents of these paragraphs. In particular, I note that the 

Respondents do not deny that net-fishing is what gives our community its 

identity. 



AD PARA63 

167. I accept that there are other professions available for people in Langebaan in 

theory. But for some of the Applicants and the community of netfishers that 

they represent, fishing is their only skill and the only way to make a living. 

Others choose to practise netfishing as it is integral to their identity and their 

family history. 

AD PARA65 

168. I deny that the by-catch of the Langebaan net fishers is high, and I emphasise 

that the best available data (the data of Mr Do polo) show clearly that this is 

not the case. I also deny that the by-catch is low because the fish stock is low. 

Recreational fishers - not netfishers - are catching large amounts of the line 

fish that Dr Lamberth mentions, namely smooth hound shark, white 

stumpnose and elf. 

AD PARA66 

169. I do not know on what basis Dr Lamberth denies that the case of Van Breda v 

Jacobs established precedent for the recognition of customary trek areas and 

practices. I am advised that this is, in any event, a matter for legal argument. 

AD PARA67 

170. My allegations around the increasing marginalisation of our net fishing trade in 

favour of "conservation" do not refer to the prescripts of the MLRA, but to 

much earlier legislative changes. I stand by my allegation that these changes 

forced our fishers to find alternative trades, all in the name of "conservation" 



and without taking into account their customary practices. Their continued 

exclusion from Zone B perpetuates that marginalisation. 

AD PARA 73 

171. I deny that the lines were drawn to protect birds or seagrass. They were 

drawn to protect netfishers. I also deny that the protection of birds and 

seagrass was the justification for the current retention of the line for the 

reasons already advanced. 

AD PARA 78 

172. I deny the content of this paragraph. While it is true that netfishers chose 

other trades, they did so largely because of the increasing conservation 

restrictions that made netfishing unsustainable for large numbers of fishers. 

AD PARA80 

173. I deny the contents of this paragraph. The first applicant is Coastal Links 

Langebaan, a nationwide, voluntary association that operates as a mass

based community organization serving to assist small-scale fishers to secure 

their livelihoods and human rights. The application is brought on behalf of the 

community of netfishers in Langebaan. 

17 4. I also wish to clarify that after the launch of this application, the MLRA was 

amended to recognise small scale fishing communities as legal entities. Given 

that the community could thus not be sure of its standing as a community at 

the time, the organisation that represents the community of traditional small 



scale fishers and all its members (the 14 applicants) currently holding rights 

brought this application on behalf of the community. 

175. Our community has applied to the Minister for recognition under the amended 

MLRA. 

AD PARA82 

176. I admit the contents of this paragraph. The policy indeed recognises that the 

single species approach introduced by the MLRA was inconsistent with the 

basket of species traditionally caught by small scale fishing communities. 

Before the Policy was promulgated, some fishers in our communities were 

forced to apply for different rights in different fisheries as there was such 

uncertainty as to who would get net fishing rights. Only seven of the members 

of the Langebaan net fishing community received net fishing rights through 

the commercial long term allocation. 

AD PARA85 

177. I deny the contents of this paragraph. While we are technically permitted to 

fish in Saldanha Bay, as I indicated in the Founding Affidavit, we are not able 

to fish there because of the size of our boats and the nature of the sea on that 

side. Dr Lamberth has put up no evidence to suggest that our boats can 

operate in Saldanha Bay. 

AD PARA86 

178. I deny that the harders prefer Zone B because it is a controlled area. Dr 

Lamberth provides absolutely no evidence to support that theory. In addition, 



the data shows that most net fishing occurs in Zone B, yet the harders still 

prefer it there. That must mean that they have other reasons, other than the 

fact that it is a controlled zone, to be in Zone B. 

AD PARAS 89-91 

179. I deny that the three fishers allowed to fish in Zone B may do so in order to 

mitigate adverse impacts of fishers travelling to ac.cess their fish. If this was 

true, we would not be expected to fish in Saldanha Bay which requires far 

further travelling across the waters. 

180. The same applies to the second reason. The petrol costs incurred by fishers 

are somehow not considered in expecting the Applicants to go and fish for 

harders in Saldanha Bay. 

181. The insistence on adjacent addresses in the allocation of fishing rights is 

ironic and irrational As I have set out in the Founding Affidavit, all the 

Langebaan traditional net fishers come from families who had once lived 

adjacent to the Lagoon but who had been forcibly removed to the part of 

Langebaan where they now stay. 

182. I deny that the distinction based on addresses does not amount to unfair 

discrimination. It is not a workable means of ensuring "greater access". It is a 

remnant of apartheid that privileges white fishers at the expense of coloured 

fishers. 

AD PARA93 



183. I deny that we have boats up to 6 meters long that are used for netfishing. 

None of our netfishing boats are bigger than 3,7 meters long. 

AD PARA95 

184. The Applicants fish in Zone B because the harders are more prevalent there 

than in Zone A. 

AD PARA96 

185. I deny that Saldana Bay is a viable option for the Applicants for the reasons 

put up in my Founding Affidavit. I do not know on what basis Dr Lamberth can 

deny this. Unlike the Applicants, he does not spend every day on the waters 

around Langebaan and Saldanha. On the Respondents' approach to the 

Churchaven and Stofbergsfontein fishers, Saldana Bay should also not be an 

option because of the distance from where the Applicants live to the bay. 

AD PARA97 

186. I deny the contents of this paragraph. The data of Mr Dopolo now before the 

Court shows that the majority of net fishing is already happening in Zone B 

and that this has not had a negative impact on the abundance or the size of 

harders. I thus deny Dr Lamberth's speculation that if we were to fish in Zone 

B it would impact on the harder population. 

AD PARAS 99-100 

187. I admit that the first order did not refer to Zone B, or to Langebaan or 

netfishers. As I explain, netfishers were excluded from the original interim 

relief. I stand by my assertion that the Minister agreed to grant Interim Relief 



pending the finalisation of the policy because the fishers' livelihoods 

depended on immediate access. 

AD PARA 101 

188. I assume that Dr Lamberth mistakenly refers to DAFF here when he actually 

means DEAT (now DEA). DEA has not filed confirmatory affidavits. 

189. I re-affirm that DEAT made "vague assertions about the conservation status of 

harders" with regards to Langebaan. Dr Lamberth is still unable to provide 

data that proves that the harders are in decline. The evidence establishes the 

opposite. 

AD PARAS 103-104 

190. I assert once more that the document attached as annexure ND9 did not 

address the impact of extending the George Order to the Langebaan fishers, 

factors impacting upon our socio-economic rights or the significant by-catch of 

line species caught by the commercial industry (rather than the netfishers). In 

denying this allegation, Dr Lamberth lists what the document did address: 

none of it speaks to the three factors that I maintain were excluded. 

AD PARAS 105-106 

191. I note the contents of these paragraphs. I maintain that DEA T's decision to 

agree to a Court Order in 2009 granting interim relief to net fishers was an 

acknowledgement that they were prejudiced by their previous exclusion from 

interim relief. 

AD PARA 107 



192. The court order granted in December 2009 required the Minister and her 

Department to make sure net fishers had interim relief by the end of February 

2010. That was not done. Their non-compliance was why we had to return to 

Court in April 2010. 

AD PARA 108 

193. I deny the contents of this paragraph. The historical discrimination against net 

fishers, which Dr Lamberth does not deny, is directly relevant to this 

application. These discriminatory policies, together with a history of forced 

removals, have made the Langebaan net fishing community vulnerable and 

powerless. The systematic discrimination suffered by our community is 

directly relevant to how we are treated by the authorities today. The fact that 

Dr Lamberth does not understand this, speaks volumes of the attitude of the 

Department towards vulnerable traditional fishing communities. 

194. Moreover, as Dr Sunde pointed out in her Affidavit, the discrimination is not 

only between us and the Churchaven/Stofbergsfontein fishers, but also 

between us and the mainly white recreational fishers. 

AD PARAS 110-111 

195. I have dealt with why we maintain that we have not been properly consulted. 

196. With regards to the co-management committee envisioned in the Order, I 

point out that even the limited role envisioned in the Order was not fulfilled. 

However, the basis for our demand for a community-based approach to the 

management of the fisheries goes beyond the Order: it includes applicable 



international law, NEMPAA and more recently the SSFP and the MLRA as 

amended. 

AD PARA 112 

197. I am perplexed that Dr Lamberth states that the George Order did not 

contemplate the policy being finalised by or before 31 July 2010. In fact, the 

revised Order of 2007 (after the first Order was ignored), held that "The 

Respondent must approve for gazetting bv 31 Julv 2009 the policy presented 

to him by [DEA T]'. I attach a copy of that order marked ND1. With no 

movement again, the Order was revised the following year to a deadline for 

gazetting of 31 July 2010. 

AD PARA 114 

198. I note the contents of this paragraph. It is necessary for the Court to take into 

account the historical context acknowledged by the policy. 

AD PARA 115 

199. I repeat that the Langebaan fishing community expected that the SSFP would 

change our relationship with the Respondents. We would be acknowledged 

as central to fisheries management and co-managers of our resources and, 

significantly, granted preferential access to the resource. Instead, all the 

documents produced by the Respondents indicate that the adoption of the 

SSF Policy made no difference whatsoever to their thinking about managing 

the Langebaan Lagoon, including to curb the access of recreational fishers in 

favour of the traditional net fishers. Dr Lamberth does not deny that the SSFP 

mandated a sea change in fisheries management in South Africa, but he is 



unable to demonstrate in any way how his Department or his co-Respondents 

adapted their attitude to fisheries management to come in line with the Policy. 

AD PARA 121 

200. I deny the contents of this paragraph. Dr Lamberth seems to miss the point 

here that the scheme underlying the MLRA that was commercially orientated 

and therefore did not adequately cater for traditional, small scale fishers. As 

much was acknowledged by Dr Lamberth's employer, DAFF, and DEA when 

they agreed to the George Orders to develop the SSF Policy and eventually 

amend the MLRA (as they now have). A policy for small scale fishers was 

only adopted after those fishers took the government to court, and then was 

only finalised in 2012. 

AD PARA 122 

201. I deny that Ms Sunde, who has since become Dr Sunde, has "no expertise in 

respect of fisheries". Her CV, attached to her affidavit, demonstrates that this 

is precisely where her expertise lies. 

202. In any event, the evidence that Dr Sunde refers to was co-authored by Dr 

Lamberth himself. He does not deny that. I am thus perplexed as to how he 

can deny that this evidence exists. 

AD PARAS 123-124 

203. I deny the contents of this paragraph. The data shows that recreational 

fishers take out 92 tonnes of white stumpnose in the Langebaan area alone in 

one year. In comparison, our bycatch is negligible. It thus makes no sense to 



say that our catch is uncontrolled and theirs is controlled. Moreover, 

SANParks' expert, Prof Colin Attwood, himself complains about the unlimited 

number of recreational fishers permitted on the Lagoon. 

AD PARA 125 

204. I note the contents of this paragraph. I repeat that the failure to grant 

preferential protection and access to our group of traditional net fishers is 

contrary to international law, best practice and the SSF Policy. Preferential 

access to the net fishers would likely include access to Zone B. 

AD PARA 128 

205. I deny the contents of this paragraph. As the history of the regulation of the 

Langebaan Lagoon demonstrates, fishery management decisions were 

historically made without the available data or research to inform the decision. 

In fact, I am advised that in 1997, four leading marine scientists published an 

article in the South African Journal of Marine Science, stating that: 

"Most MPAs were proclaimed without sufficient information and with no 

research or monitoring programmes to assess whether these areas are 

performing useful functions. The processes of establishment and 

management of MPAs in South Africa is in urgent need of revision." 

206. I attach a copy of the article marked ND1. 

207. I also deny that the decision to limit access to Zone B was "in response to the 

research and data at the time" which is still relevant. Dr Lamberth does not 

indicate which data these were. As pointed out above, no relevant data was 



available. Still today, there are no data that demonstrate an adverse impact 

of limited net fishing in Zone B. 

AD PARA 129 

208. I deny the contents of this paragraph. The archival evidence is clear about 

why Zone B was created and that it was intended to ensure that the net 

fishers' livelihoods were protected from the interference of sports fishers. 

AD PARA 130 

209. I note that Dr Lamberth admits to not having personal knowledge of the 

history of the Churchhaven agreements. 

210. It bears repeating that it is not coincidence that the land owners in 

Churchhaven are all white and therefore that only white people have access 

to Zone B adjacent to Churchhaven. 

211. The allegation is not that the authorities made a decision to allow white people 

only into Zone B of the Langebaan Lagoon. Rather, it is that they are faced 

with the 'spillover' of discriminatory policies that continue to have a 

discriminatory impact on the Applicants, a community that has long suffered at 

the hands of a series of discriminatory policies and practices. Now that there 

is a regulatory framework that binds the authority to give preferential 

treatment to traditional net fishers - based, in part, on remedying past 

discrimination - authorities cannot continue give three white land owners 

exclusive, preferential treatment above the local traditional net fishers who 

depend for their livelihood on that access. 



212. I deny that there are compelling reasons to afford the Churchaven and 

Stofbergsfontein fishers preferential access. But even if there are good 

reasons, those reasons are not the reasons why they were in fact granted, 

and continue to enjoy, preferential access. 

AD PARA 132 

213. I deny that none of the traditional fishers who lost out on receiving permits in 

2002 relied on netfishing for a significant proportion of their gross annual 

income. The tenth and the thirteenth applicants, for example, relief on 

netfishing for most of their income but both lost out on permits in 2002. 

AD PARA 136 

214. I note the content of this paragraph, but stand by my allegations. It bears 

repeating that the discrimination and exclusion that Dr Lamberth denies was 

the basis for his Department agreeing to a series of Court Orders in the 

George litigation ending such discrimination and exclusion. 

AD PARA 140 

215. I note the contents of this paragraph. I note that these paragraphs in the 

Founding Affidavit deal with engagements with DEAT (now DEA) who has 

elected not to file any affidavits in this matter. 

AD PARA 145 

216. I deny that our by-catch is high for the reasons already advanced. I note that 

Dr Lamberth does not produce any data to substantiate his claims. 



AD PARA 147 

217. I note the contents of this paragraph. I deny that the primary reason for 

prohibiting our legal entry into Zone B is "based on ensuring the sustainability 

of the resource" as there is no data to support that position. 

AD PARA 148 

218. I deny Dr Lamberth's reasons for why the sub-zoning of Zone B is not 

feasible. As I have already explained, his reasoning is based on not based on 

meaningful data. In addition, the State of the Bay Report that Dr Lamberth 

quotes later on, states that "fish abundance of key species at sites within or in 

close proximity" of the MPA appears to be increasing. 

219. I also note again that the Respondents appear to be more concerned with 

protecting the rights of the "1 OOs of tourists" who come to the Lagoon to catch 

white stumpnose. I remain perplexed that it, unlike SANParks, does not 

regard that as a problem. There is no basis to regard tourists as more 

important than traditional netfishers. 

AD PARAS 150-151 

220. If Dr Lamberth is suggesting that DAFF considered the imperative of 

preferential treatment for our net fishing community against other 

considerations and found that the other considerations outweighed our right, 

then I deny that. Those "other considerations" are based on flawed 

assumptions unsupported by data. But I note that Dr Lamberth does not 

address my allegation that the policy and the imperative of preferential 

treatment was not, in fact, considered by the authorities at all. 



AD PARA 153 

221. I admit that Makka and Burling were acting in contravention of their exemption 

conditions. Those are some of the conditions challenged here. I also note 

that the prosecutions have since been withdrawn. 

AD PARAS 159-161 

222. I note the admission that the holiday-makers present difficulties to us. I do not 

know on what basis Dr Lamberth is qualified to determine whether or not they 

make it impossible to fish. 

223. I deny that there is no evidence that the army base has a notable impact on 

fishing in Zone A. The evidence is in the Founding Affidavit that is confirmed 

by several applicants. I reiterate that the tremors resulting from the firing of 

heavy ammunition cause disturbances that chase fish out of Zone A. Our 

fishers are out on the water all the time and know these impacts well. Dr 

Lamberth disregards our personal knowledge. 

224. I admit that the spillover effect of Zone C is one reason why the harders are 

larger and more plentiful in Zone B. But I deny that it is also because of the 

limited fishing in Zone B. I deny the allegations about harder size and the 

consequences of fishing in Zone B for the reasons already given. 

AD PARA 163 

225. I deny the speculation in this paragraph. The actual experience of net fishers 

who have been fishing in Zone B is that lawful, regulated access to Zone B 

will benefit them. Moreover, access to Zone B would not compel the fishers to 



fish there. If they calculate that it is more efficient to fish in Zone A, they will 

do so. 

AD PARA 164 

226. I deny the contents of this paragraph for the reasons already advanced. I am 

not aware of any peer-reviewed published literature that supports the view 

that fishing in Zone A and Saldana is enough to maintain our livelihood and 

neither are the Applicants' experts and legal advisors. 

AD PARAS 165-166 

227. I deny the contents of these paragraphs for the reasons already advanced. 

AD PARA 167 

228. I note that Dr Lamberth states that in August 2015 "Zone B will become a 

complete no take area". As stated before, it is particularly regrettable that the 

Respondents have continued to cause serious delays in the finalisation of this 

matter given that, in their minds, Zone B "will become complete no take area" 

in August 2015. 

AD PARAS 173.1-173.9 

229. I deny that DAFF considered all relevant factors in reaching the impugned 

decisions. I am advised that the Respondents cannot, at this point, raise 

factors that were considered if these were not in the Rule 53 record. The 

Rule 53 record constitutes all the information that was before the decision 

maker. The decision must stand or fall on the reasons that in fact informed it 

at the time it was taken. Other reasons that may be relevant, but were not in 



fact considered, are irrelevant. This issue will be addressed fully in legal 

argument. 

230. Many of the factors listed in these paragraphs were not included in that 

record. 

231. I deny that DAFF considered "the available science in respect of Langebaan 

Lagoon", both published and unpublished. The data produced by Dr Lamberth 

(observer data and the Blue Books) is, in his own words, not sufficient to lead 

to any conclusions. There is also no indication that this data has ever been 

analysed. 

232. By its own admission, DAFF also did not consider the unpublished data of Mr 

Dopolo now before the Court. The data directly refutes the key scientific 

reasons raised by the Respondents. 

233. There is no evidence that the socio-economic study was considered. That 

study related to beach seine and gillnet fisheries in South Africa as a whole, 

and emphasised that Langebaan Lagoon was the noted exception. I dealt in 

the Founding Affidavit with how that report showed us to be the only 

sustainable net fisheries and the only one where the net fishers were entirely 

reliant on net fishing for their livelihood. I am thus convinced that the study 

was not taken into account in deciding to cut us off from Zone B and in the 

process seriously jeopardising the only sustainable and viable net fishery in 

the country. It should also be noted that that report is now twelve years old. 

Despite the Scientific Working Group calling for a new socio-economic study 

to be done in their latest report, that has not happened. 



234. I deny that all alternatives to access to Zone B were considered. I also deny, 

for the reasons already advanced, that it was because of the increase from 5 

to 1 O rights-holders that the effort had to be divided up between Zones A and 

B. 

235. I deny that the available science in respect of net fishing and by catch in 

Langebaan Lagoon was considered. Mr Dopolo's research was not 

considered. 

236. If the Respondents considered the "direct correlation between fishing effort 

and the quantity and size frequency of fish" in Langebaan, then they 

considered irrelevant information because the best data shows that this 

correlation does not apply to Langebaan Lagoon. 

237. I do not know on what basis a decision could have been taken that Zone B will 

become a complete no take zone in 2015, or when that decision was taken. 

238. I deny that the socio-economic status of the Langebaan net fishers was 

considered. 

AD PARAS 174-6 

239. I deny the contents of these paragraphs for the reasons already advanced. 

AD PARAS 178-179 

240. I deny that the findings of annexure ND9 listed by Dr Lamberth apply to 

Langebaan. 



241. Whatever the purpose of the rights allocation it has not made fishing "viable 

and sustainable" for the applicants. I admit that part time fishers, in particular 

in places like the Berg River Estuary, were excluded. 

AD PARA 180 

242. I deny the contents of this paragraph. 

AD PARAS 181-182 

243. I note the contents of these paragraphs. I have indicated that the survey Dr 

Lamberth refers to was done during a period when 21 rights-holders were 

operating on the Lagoon, 1 O of them in Zone B. The survey showed that both 

the fishery and the resource were optimally sustainable at the time. 

AD PARA 183 

244. I deny the contents of this paragraph for the reasons already advanced. 

AD PARA 184 

245. I note that Dr Lamberth refers to the State of the Bay reports as 

"comprehensive monitoring programmes" in this paragraph. I am advised that 

this programme is indeed quite comprehensive, and have been doing annual 

surveys of the harder stock in the area since 2006. The Report states that: 

245.1. The current status of fish and fisheries within Saldanha Bay

Langebaan is satisfactory; 



245.2. A consistent long-term negative trend in fish community 

structure since fish sampling began in 1986-87 has not been 

detected; 

245.3. Fish abundance of key species at sites within or in close 

proximity to the Langebaan MPA appears to be increasing; 

245.4. The fish communities from Small Bay, Big Bay (Saldana) and 

Langebaan Lagoon are significantly different from each other. 

246. What I cannot understand is why Scientific Working Group report of 2012, to 

which Dr Lamberth refers and which Mr Tanci claimed was the basis for the 

impugned decision he took, states that "insufficient new data are available for 

any real up-to-date as~essment of the fishery to be made". If Dr Lamberth is 

willing to quote from the State of the Bay Report 2012 as a "comprehensive 

monitoring programme", it is difficult to understand why the Scientific Working 

Group has thus far ignored it in its reports. 

247. I note that Dr Lamberth attached the incorrect State of the Bay report to his 

affidavit (the one of 2014 rather than 2012). Nonetheless, Dr Jackson 

specifically refutes the statement that the recent recruitment of juvenile 

harders is "at best 20% of the historical average". 

248. Dr Lamberth also indicates that the DAFF observer programme for fisheries 

that operated between 2009 and 2011 indicates, based on a sample that he 

says he extracted, that the Langebaan mean size of harders is 238 mm which 

is a 20% reduction in size since 2000. I deny this allegation. Dr Jackson's 

attached report shows that there has been no decrease in harder sizes since 



1998 - a far more significant indication of the stock than trends over a period 

of a mere 3 years. 

249. The observer data that the Applicants requested by way of Rule 35(12) and 

that was provided by DAFF in fact yielded no size frequency analyses at all. It 

is thus unclear which data Dr Lamberth refers to: if it exists, it was not 

provided by DAFF as part of the Rule 35 application and the Respondent thus 

cannot rely on it. 

250. Moreover, the Scientific Working Group and Dr Lamberth himself have 

consistently been dismissive of the quality and usefulness of this data given 

that it is only based on catches in Zone A and at day time. 

AD PARA 185 

251. I repeat that Dr Lamberth himself states that the data of by-catch cited in the 

2002 article did not apply to Langebaan Lagoon at the time. He says it is 

because the "effort was at an optimal level". In fact, as I have pointed out 

before, the effort at the time the data for that article was sourced, was far 

higher than it is today: 27 net fishers were allowed on the Lagoon, in Zones A 

and B. 

252. If Dr Lamberth is thus trying to say that had Zone B not been closed, 

Langebaan net fishers would be catching harders while they are still "small, 

immature and without a chance to breed', I deny that. Dr Jackson's attached 

analysis, shows that today, with net fishing in fact happening in Zone B, a 

mixture of mature and juvenile harder are being caught in the Lagoon. 

AD PARA 186 



253. In the same way, Dr Lamberth's allegation that we were sustainable fishers in 

the period before 2002 because our effort was 'optimal' confirms the 

irrationality of the current prohibition: our effort was much higher at the time 

than it is today. It thus stands to reason that the fishery will be as viable, 

optimal and sustainable today with similar access into Zones A and B. 

AD PARA 187 

254. I note the contents of this paragraph. 

255. It is telling that Dr Lamberth does not respond to paragraph 217 of my 

Founding Affidavit. This is the paragraph in which I point out that: 

255.1. Much of the data used by the decision makers in reaching the 

impugned decisions emanate from before 2000, when the 

number of net fishers allowed in Langebaan Lagoon, Zone A 

and B, was more than double what it is today; and 

255.2. That the Scientific Working Group has admitted that "insufficient 

data is available" for a good assessment of the stock. 

AD PARA218 

256. I deny the contents of this paragraph. I repeat that the very document that 

guided Mr Tanci in taking the impugned decision states in terms that there is 

insufficient data for a proper assessment of the fishery. 

AD PARA 200-201 



257. I note the contents of these paragraphs. I note that the Respondents offer no 

explanation for their serial delays in this matter. 

AD PARA202 

258. I note the contents of this paragraph. In particular, I note that the 

Respondents do not deny that we constitute and self-recognise as a small 

scale fishing community and that we constitute, since the enactment of the 

amendment to the MLRA, a small scale fishing community in law and for the 

purposes of the Act. 

AD PARA203 

259. I note the contents of this paragraph. The Respondent does not assist in 

clearing up the confusion as to why this policy is in the record more than what 

Ms Wicomb suggests in paragraph 20 of her affidavit. The point remains that 

this application does not challenge the granting of permits, but very specific 

permit conditions not regulated by this policy. 

AD PARA204 

260. I note that Dr Lamberth rejects the suggestion that the state of harder fishery 

in general is not a good indicator of the Langebaan fishery. His position is 

surprising given that his own research, notably the article of 2002, makes this 

very point. In fact, the State of the Bay Report that he also cites shows 

significant differences even between the fishery in Langebaan and the 

neighbouring Saldanha Bay. 



261. I also note that in Ms Wicomb's affidavit, at paragraph 23, she makes the 

specific allegations that the information on the over-exploitation of the stock 

and the negative correlation between stock status and effort do not apply to 

Langebaan Lagoon. The report of Dr Jackson attached hereto supports this 

assertion. 

AD PARA205 

262. I note that Dr Lamberth makes no mention of the recent data mentioned by 

Ms Wicomb in paragraph 24. That data is now before the Court. It shows that 

most net fishing is happening in Zone B. Dr Lamberth is thus plainly incorrect 

when he states here that the harder stock is "healthy" because of "the 

approach taken in respect of Zone B". 

AD PARAS 206-207 

263. I note the contents of these paragraphs. 

264. The quote cited by Dr Lamberth shows that the harder stock in Langebaan is 

satisfactory, that Langebaan's fishery is significantly different to that of 

Saldanha, that there is no "consistent long-term negative trend' since 1986 to 

be detected and that "fish abundance of key species at sites within or in close 

proximity" of the MLA appears to be increasing. These points all confirm our 

assessment of the state of the fishery and the points made by Ms Wicomb in 

paragraph 26. 

265. The report speculates that it "may also be a result of the benefits of protection 

from exploitation and reduced disturbance at some sites due to the present of 



the Langebaan MPA". What we know is that these benefits have happened 

despite the fact that net fishing is happening in Zone B. 

266. Finally, I deny that recruitment of juvenile harders in Langebaan appears 20% 

less than the values of the 1990s. I have dealt with this above. 

AD PARA208 

267. I note the contents of paragraph 208. I have explained why datasets from 

other areas are not useful for assessing Langebaan Lagoon and why the data 

that Dr Lamberth has referred to specific to Langebaan is insufficient to 

provide any significant conclusions. I also repeat that information not 

contained in the rule 53 record is irrelevant for assessing the validity of the 

decisions under review. 

AD PARA209 

268. I deny the contents of this paragraph. He does not refer to data that supports 

his claim. The best available data, which Dr Jackson has analysed in her 

attached report, shows that our bycatch is insignificant. 

AD PARA212 

269. I note Dr Lamberth's denial, but the facts show that recreational fishers are 

allowed to catch 92 tonnes of white stumpnose a year while we are 

persecuted for by-catch of the same species that is 'insignificant' in scientific 

terms. That is simply irrational. I also note that SANParks seems to have a 

very different attitude to the recreational fishers. 

AD PARA214 



270. Dr Lamberth appears to miss the point of this paragraph. Ms Wicomb is 

explaining why she alleges that the allocations of net fishing rights in 2006 

and the conditions attached in subsequent years were not consistent with the 

objectives of the allocation described in the policy (para 29 of her affidavit). 

One of the objectives is to "allocate rights to traditional fishers in traditional 

fishing areas". She explains in paragraph 33 that the Langebaan net fishers 

are restricted from operating in their traditional fishing area which includes 

Zone B. 

AD PARA215 

271. I deny the contents of this paragraph for the reasons already advanced. 

AD PARA216 

272. The single strategy referred to by Dr Jackson and Ms Wicomb relates to 

targeting net fishers only in ensuring the environmental sustainability of the 

resource (and not also, for example, recreational fishers). Dr Lamberth's 

response does not address that point. 

AD PARA217 

273. I note the content of this paragraph and in particular that Dr Lamberth 

provides no reasons or proof for maintaining that the approach complies with 

the 'ecosystems approach'. 

AD PARA 218 

27 4. I note the contents of this paragraph. I note that he does not deny that 

recreational fishers pull out 92 tons of white stumpnose in a year. I do not 



understand how his reference to the Observer Data and additional TAE 

(which I have shown to be inadequate above) is relevant to the allegations 

about by-catch. 

AD PARA220 

275. I note that Dr Lamberth admits that the Rule 53 Record is incomplete. 

276. I deny that there were 'extensive consultations' with the Applicants. I believe 

Dr Lamberth and the Applicants differ on the definition of consultations which, 

for us, means meaningful engagement towards co-decision making, while for 

the Respondents it means to give us an opportunity to speak without 

changing their position. That is not consultation. 

AD PARA227 

277. I deny that Dr Lamberth's explanation follows 'clearly' from what Mr Mkefe 

states. Mr Mkefe did not depose to an affidavit to admit or deny the many 

facts within his personal knowledge on the papers. 

AD PARA229 

278. I deny the contents of this paragraph for the reasons already advanced. 

AD PARAS 230-1 

279. I note Dr Lamberth's admission. I also note that the Respondents have taken 

no steps to remedy the incompleteness in the Record. 

AD PARA232 



280. Dr Lamberth does not explain why he denies the lack of co-operative 

governance. I do not believe that the way in which the relevant Respondents 

dealt with this litigation has shown any co-operation between at least DAFF 

and DEA. 

AD PARA237 

281. I repeat that the research mentioned in the affidavit that is not included in the 

Rule 53 Record cannot justify the decisions taken. 

282. Dr Lamberth says that it is not correct that the barring of the Applicants from 

Zone B has nothing to do with the protection of harders. Dr Lamberth does not 

(and cannot) deny that the record suggests that the protection of certain 

linefish species was the only reason for the decision. 

AD PARA238 

283. I have responded to the allegations set out in this paragraph by Dr Lamberth 

above. I would only emphasise, once more, that Dr Lamberth is wrong in 

stating that the T AE was set in Langebaan in 2001 "to sustain these optimal 

catches" by setting the TAE at 5. The T AE in the period of 1998-2000 when 

the data he describes was captured, was 21. The reduction to only 5 was thus 

inexplicable. Half of the net fishers were, at the time, also allowed into Zone 

B. 

AD PARAS 239-240 

284. I note Dr Lamberth's admission. What the record ought to have included 

according to Dr Lamberth is irrelevant. He did not take the decision and 
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cannot state what should or should not have been included. Moreover, if the 

Respondents wish to add material to the record, they shou.ld apply for 

permission to do so together with an explanation for why it was not originally 

included. 

285. In any event, the materials he lists here were in fact attached to my Founding 

Affidavit. Despite this, they were still not included in the record. The only 

plausible explanation is that they were not included because the decision

makers did not rely on them. 

286. I note that the only documents that Dr Lamberth thinks should have been 

included in the record that pertain to our circumstances at all are records of 

the interactions, engagements and consultations with the fishers. I have 

commented on the nature of these engagements and the complete 

inadequacy of them in particular in establishing the circumstances, needs and 

socio-economic conditions of the fishers. Even on Dr Lamberth's version, he 

does not regard any of this information, nor information about our history or 

culture, to be relevant to the decisions. This is contrary to the policy and 

legislative framework. 

AD PARA243 

287. I do not understand how Dr Lamberth regards this allegation about 

recreational fishers being regulated as an appropriate response to my 

allegation - that he does not deny - that they take out 92 tons of white 

stumpnose in a year. Whether that take is regulated or not, it is enormous, 

and entirely incomparable to the numbers we take out. 
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AD PARA245 

288. I note Dr Lamberth's allegation that Dr Sunde is not competent "to provide 

expert opinion on biological and assessment aspects of fish and fisheries". 

She does not do so in her affidavit. 

289. He also alleges that she is not competent to make any expert statements 

about "management recommendations that emanate from fisheries scientists". 

I deny this averment. Dr Lamberth confirms that his understanding of fisheries 

management is based on the opinion of biological scientists only. Dr Sunde's 

affidavit (she has in the meantime received her PhD from the University of 

Cape Town) details international standards and best practice of small scale 

fisheries management that emphasise the socio-cultural and people-centered 

components of fisheries management. Dr Lamberth clearly has no expertise 

on that topic, but Dr Sunde certainly does. It is relevant because the 

legislative and policy framework that guided the impugned decisions are 

based on these international standards and best practices. 

290. The PhD that was awarded to her in 2014 was entitled 'Customary 

Governance and Expressions of Living Customary Law at Dwesa-Cwebe: 

Contributions to Small-Scale Fisheries Governance in South Africa' .. 

291. I further aver that the rest of Dr Sunde's CVs indicates her vast experience 

and recognition of her expertise in small scale fisheries governance issues 

both in South Africa and internationally. 

AD PARA247 



292. I note that Dr Lamberth does not deny Dr Sunde's internationally accepted 

approach to conservation and fisheries management. 

AD PARA248 

293. I note the contents of this paragraph and that Dr Lamberth does not deny any 

of the history. Whereas the Applicants agree that there must be a balancing of 

rights and interests, Dr Lamberth has shown in this affidavit that he does not 

regard information pertaining to our social, cultural or economic 

circumstances to be relevant to the decision. The rest of the allegations will 

be dealt with in legal argument. 

AD PARA249 

294. I do not know on what basis Dr Lamberth denies that this section shows the 

disproportionate impact of the regulations of the last 60 years of so on our 

community and others like ours. The evidence speaks for itself. 

AD PARA254 

295. Dr Lamberth does not deny, or even refer to, the allegations of Dr Sunde that 

his own work described the impact of the recreational lobby on management 

of net fisheries in South Africa. I therefore do not understand why he 

elsewhere denies these allegations. 

AD PARA261 

296. I deny that there is no evidence that recreational fishers are benefitting to the 

detriment of the net fishers. There is abundant evidence of that. 
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AD PARA264 

297. I deny that "a// recent research and monitoring indicates that the zones do 

help preserve sustainable catches". On the contrary, the recent and best data 

before the Court shows that the zones are not being implemented and it is not 

affecting the sustainability of catches. 

AD PARA265 

298. In this paragraph and the previous one, Dr Lamberth does not address the 

allegations of Dr Jackson and the exclusion from Zone B, but rather speaks 

about the TAE. While I have shown that even the argument for drastically 

lowering the TAE in 2000 was flawed, it is not relevant to Dr Jackson's 

arguments and thus cannot be used to deny what she alleges. 

299. Dr Jackson has also indicated why the Observer Programme data is 

unreliable, that it does not provide the data Dr Lamberth alleges and that it is 

in any event of such a short time period as to have little scientific value. In any 

event, we now have far superior datasets before the Court that disprove the 

allegations made on the basis of the Observer Data. 

AD PARA266 

300. I deny the contents of this paragraph for the reasons already advanced. 

AD PARA267 

301. I deny the contents of this paragraph. The data before the Court shows the 

opposite. 
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AD PARAS 269-270 

302. I deny Dr Lamberth's allegations in these paragraphs. 

303. I also note that he does not address the details of Dr Jackson's report in his 

affidavit. She carefully set out the basis for the conclusions she makes in her 

affidavit, which Dr Lamberth simply denies without reference to her analysis or 

the data that she sites. 

AD PARAS 271 -272 

304. I note the contents of these paragraphs. I note that Dr Lamberth does not 

comment on the fact that DAFF is now allowing 27 net fishers to operate. 

Pierre Louis Nel 

AD PARA 1-3 

305. Save to deny that all the allegations are true, I note the contents of these 

paragraphs. 

AD PARAS 4-6 

306. I note the contents of these paragraphs. Given that SanParks is neither the 

authority responsible for fisheries management nor for zonation within MPAs, 

I am unclear as to the status of this decision. 

307. I deny that that position was adopted with due regard for the SSFP and the 

regulatory framework governing the Park and I put the Respondents to the 



proof thereof. I will address what happened at the stakeholder meeting of 

San Parks of March 201 O below. 

AD PARA25 

308. I note that Sanparks is not the authority responsible for granting fishing rights 

or for the zonation of Marine Protected Areas. They are responsible for the 

management of the Park. 

AD PARAS 28-29 

309. I note the contents of this paragraph and SanParks objection that "only socio

economic factors were considered In respect of interim relief'. I deny that that 

was the case as a very limited number of interim relief exemptions were 

granted - bringing the total number of fishers at a total still far less than the 

'optimal utilisation level' of 21 of the pre-2000 era. 

AD PARA31 

310. I have no knowledge of these meetings and letters. We were not invited to 

these meetings. 

AD PARAS 32-33 

311. I note that Dr Lamberth "explained" at the meeting of 2 August 201 O how the 

zones had been allocated according to the TAW. I have explained why the 

rationale for the TAE as set was flawed. 

AD PARA34 



312. I note Mr Nel's opinions expressed here relating to the collective allocation of 

rights. This issue has been settled with the promulgation of the SSFP and the 

amendment to the MLRA. Rights of small scale fishing communities will be 

allocated on a communal basis. The Applicants suggest that the proper 

management of these rights is imperative: and will only be achieved if the 

Respondents take co-management, co-decision-making and a holistic 

approach to fisheries management seriously. 

AD PARAS 35-36 

313. Mr Nel suggests that only 'the poorest of the poor' should have been allowed 

to fish in terms of interim relief. I fear that this may reflect a misunderstanding 

of the Equality Court Order and the SSFP: while the Interim Relief was indeed 

an interim arrangement to help very poor fishers from starving while the Court 

Order was being implemented, the Order itself and the SSFP is not aimed 

exclusively at the poorest and the poor. Its focus is rather on recognising and 

restoring the historical communal rights of small scale fishing communities 

such as ours. Mr Nel's concerns were thus misplaced. 

AD PARAS 37 

314. I deny that there was not a good enough cause to increase the TAE for 

Langebaan. There was no reason to limit it to only 5 rights holders in the first 

place. 

AD PARAS 38 

315. I note Mr Nel's concern with the fact that the community leaders were of the 

view that the equality court list "could be changed or even enlarged". Mr Nel 
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clearly did not, at the time, understand the implications of the SSFP which 

expressly provides for self-definition of communities and, within a communal 

right managed by a community, to have members of the community change 

as membership evolves. This is not a free for all situation, as is so often 

suggested, but a tightly regulated one. The position is now also captured in 

the amendment to the MLRA. 

AD PARAS 39 

316. I confirm the contents of this paragraph and add that we were granted the 

exemption we requested that year. 

AD PARAS 40 

317. I note the contents of this paragraph. 

318. I pause here to remind the Court of the Stakeholder Public Participation 

meeting of 25 March 2010 that was attended by Mr Nel and Mr Xola Mkefe, 

the Park Manger at the time. Mr Dopolo was also there. 

319. Both Mr Nel and Mr Dopolo acknowledged at the meeting that the recognition 

of the cultural rights and traditions of our fishing community should have been 

included in the Management Plan, but was not. They undertook to ensure that 

it would be included. While a map showing our traditional fishing spots and an 

exhibition of the heritage of our families were developed, this did not translate 

into any amendment to the Management Plan in terms of access. 

320. I note that the data and research of Mr Dopolo that is before the Court now 

was not used or relied upon in the position paper, nor does Mr Nel mention it 



here. I am sure that Mr Nel and SanParks will reconsider that position 

statement given what we now know based on Dopolo's data. 

321. Dr Jackson has dealt with the research of Kerwath in her report. Mr Nel does 

not refer to her analysis and why she argues that it cannot be used as a basis 

for excluding net fishers from Zone B. 

AD PARA42 

322. I note the contents of this paragraph. I have indicated, with the help of Dr 

Jackson's work, that the assumptions on the 'vital role played by Zone B in 

protecting' certain species were flawed and the conclusions based on those 

assumptions thus stand to be rejected. 

AD PARAS 43-44 

323. I note the contents of these paragraphs and refer once more to the reasons 

why an upgrading of Zone B to a no-take zone is simply not justified. 

AD PARAS48 

324. The Respondents mischaracterise our case in this paragraph. We have 

always stated that we bring this case as the Langebaan net fishing 

community. At the time of launching of this case, the MLRA had not yet been 

amended and therefore our community could not yet have legal standing. We 

dealt with this problem by citing Coastal Links Langebaan, our community 

organisation as the first applicant. 

325. In the supplementary affidavit of Ms Wicomb, she specifically pointed out that 

the amendment was enacted and that we now not only self-define as a small 



scale fishing community, but has legal status in doing so. The fact that we 

were forced to bring the Application on behalf of the people that were affected 

by the impugned decisions has not deterred from the fact that the relief is for 

the Langebaan net fishing community. 

AD PARAS 49-50 

326. I note the contents of these paragraphs. Mr Nel indicates that SanParks 

supports prohibiting the three Churchhaven fishers from Zone B. I do not 

believe that addresses our allegation of existing discrimination. 

327. I dealt with the proposals by SANParks for preferential areas within Zone A in 

my Founding Affidavit and explained in some detail why that is not feasible. 

AD PARAS 51-52 

328. Mr Nel here recites the same Working Group Report of 2012 that Dr Lamberth 

and Mr Tanci referred to. I have shown that the report itself states that there is 

insufficient data to make an assessment of the fishery. I have also shown that 

the best available data refutes the speculation and conclusions of this Report. 

I will not repeat it again here. 

AD PARAS 53.55 

329. I note the contents of these paragraphs. I confirm that Dr Lamberth and Dr 

Attwood presented to us the 'findings' and recommendations of the Scientific 

Working Group Report. The fishers refuted these findings. Had the 

researchers fulfilled Mr Tanci's promises back in 201 O that our knowledge and 

experience would be taken into account, they may have known what we know 



today: that the speculation of that report on what access of more net fishers to 

Zone B would cause was flawed. 

AD PARAS 55 

330. I admit the contents of this paragraph in as far as it reflects the contents of the 

letter. I reiterate that it is not for SanParks, DEA or DAFF to make a decision 

to ban all fishing from Zone B if such a decision cannot be shown to be 

reasonable and justifiable. None of the Respondents have been able to give 

such a basis for this decision. 

AD PARAS 56 

331. I have addressed at some length why there seems to be disagreement 

between the Applicants and the Respondents about whether or not there has 

been proper consultation. It turns on our divergent understandings of what 

proper consultation would entail. I admit that I have sat in meetings with Mr 

Nel. That does not mean that we have been properly consulted. 

AD PARAS 58-60 

332. I note the contents of these paragraphs. I note that Mr Nel says that the 1998 

policy reflects "that it was the product of consultation with all interested 

parties". With respect, this demonstrates his limited understanding of what 

such consultation would mean. As far as I know, one or two of our fishers 

were in one of the meetings held at the time but were never specifically 

consulted. 
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333. I discussed the very permit conditions that Mr Ne! here refers to in117-123 of 

my Founding Affidavit and in particular the history and meaning of what are 

very particular conditions (referring to 1992 specifically, for example). Mr Ne! 

makes no attempt to respond to the allegations I make in those paragraphs 

and these therefore stand. He also gives no alternative explanation for why 

the conditions were defined as described. 

AD PARAS 61-64 

334. I confirm that, in fact, 21 permits were issued under the 1998 policy. I further 

confirm that 9 of the 21 permit holders were allowed in Zones A and B. I have 

explained earlier that Dr Lamberth repeatedly refers to his study, conducted 

from 1998-2000, that showed that the effort in Langebaan Lagoon was 

optimal at the time. Thus, 21 permits, 9 of those operating in Zones A and B 

were optimal. I repeat that it was thus entirely inexplicable for the TAE to be 

reduced to 5 permits in 2000. 

335. I also confirm that some of the fishers operating in Zone B at the time were 

from Langebaan and, indeed' coloured. I have never contended that only 

white people have been allowed to fish in Zone B. Rather, I have contended 

that the effect of the current zonation which has limited access to Zone B to 

three fishers only, is to allow only white land owners to fish in Zone B. That is 

discriminatory for all the reasons that I have set out. The Respondents do not 

seem to understand this contention. 

AD PARAS 65 



336. I deny that our contentions in respect of racial discrimination are 'entirely 

unfounded'. These contentions are entirely misunderstood by the 

Respondents. 

AD PARAS 66-68 

337. I note the contents of these paragraphs and confirm that these incidents have 

taken place. It has in fact been established that the net fishers largely operate 

in Zone B anyway. The contention of the Applicants is that these enforcement 

issues are born from an inability and unwillingness of the authorities to move 

towards an approach to fisheries management that is based on co

management, co-decision making, mutual respect and the ecological 

approach. They have tried to deal with the fishers by prosecuting them based 

on conditions and regulations that are unfair, irrational and discriminatory. 

Had the Respondents followed up on their promises of incorporating the 

paradigm shift of the SSFP in their approach, we would have been a long way 

further on the road to effective enforcement. 

AD PARA69 

338. I note the contents of this paragraph. In particular, I note that Mr Nel calls the 

statement by Solene Smith that a permit granted on a communal basis should 

mean that all 27 net fishers may go to sea (limited to the same rotational basis 

provided on the permit of 3 people per day), "extraordinary". Mr Nel clearly 

does not understand the SSFP. Mrs Smith is absolutely correct - and, in fact, 
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the net fishing permit granted for 2015 is communal and does provide for all 

27 fishers to use it limited to the same rotational schedule. 

AD PARA 70 

339. I note the contents of this paragraph. I wish to reiterate that the applicants 

strongly reject any attempts to fish in Zone C by any traditional or other net 

fisher. This should not happen and should be dealt with in the terms described 

in this paragraph. 

AD PARA 71 

340. I confirm that I attended the meeting of 14 May 2014 and that I stated that net 

fishing was happening in Zone B. 

AD PARA 72 

341. I deny that the minutes reflect the "inability of the Langebaan fishers to 

effectively manage their rights and interim relief exemptions on a rotational 

basis". What the minutes reflect is that Mrs Smith and I indicated that the dual 

and individualised system of some of the community having commercial 

permits and other interim exemptions on a rotational basis is causing internal 

inequality and therefore creating difficulties. The point was precisely that the 

Langebaan community should be recognised as a community and treated as 

such, rather than be divided by individual permits and dual systems. 

342. I confirm that there are individuals within the community who refuse to adhere 

to regulation and rules. We would like to effectively deal with such individuals 



in a co-operative manner with the authorities, as we have always asked to be 

allowed to do. 

AD PARAS 73-74 

343. I note the contents of these paragraphs and in particular SANParks' difficulties 

in enforcement. This is precisely why an inclusive process would be beneficial 

to everyone. 

AD PARAS 75-77 

344. I confirm that Mr Dopolo has been conducting research for some years on the 

Langebaan Lagoon and in conjunction with the fishers. I have at times helped 

him to capture some of the data. 

345. I note that Mr Nel states that once the research is available, SANParks will 

take it into account. The Applicants requested Mr Nel to provide the research 

he refers to and it has now been analysed by Dr Jackson. Her report is 

attached. Given how much can be learned from the research and how clearly 

many prior assumptions stand to be rejected, I am concerned that SANParks 

have thus far ignored the research. I am further concerned that they continue 

to refuse to take it into account, while at the same time forging ahead with a 

decision to make Zone B a no-take zone. This is not reasonable. 

AD PARA 78 

346. I deny that SANParks' current position - that Zone B must be entirely closed -

is based on scientific evidence. 

AD PARA 79 



347. I do not understand why, "from a conservation point of view", it is not rational 

or reasonable to change the status quo pending the imminent changes that 

will come (and indeed have started) in terms of the policy and amendment 

legislation. It is not reasonable or rational not to incorporate those changes as 

soon as possible in order to ensure a sustainable result that complies with the 

new frameworks and conservation imperatives. 

AD PARA BO 

348. I agree with the contents of this paragraph. The Applicants in particular seek 

an order that allows for a "multi-disciplinary" solution to this complex problem. 

AD PARAS 81-82 

349. I deny that it is not possible to predict the outcome of the research done by Mr 

Dopolo. The research and analysis is before the Court. Mr Nel may simply be 

fearful of what the research shows. 

350. I note the rest of the contents of these paragraphs. I will not speculate about 

potential solutions here. 

Colin Graham Attwood 

AD PARAS 

351. I note the content of this paragraph. I note that it apart from the first sentence 

which merely states that the Langebaan MPA is an important ecosystem, 

nothing in the rest of the paragraph has bearing on Langebaan specifically. 
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AD PARA 10 

352. I note the content of this paragraph. This information is also related by Dr 

Jackson in her report. 

AD PARA 11 

353. I note the contents of this paragraph. I emphasise that, as Dr Jackson 

explained in her report attached to the supplementary papers, the activity that 

impacts on these migratory waders are practiced by recreational fishers only 

(p 4). The deponent does not respond to Dr Jackson's report in this regard. 

AD PARAS 12-13 

354. I note the contents of these paragraphs. I accept that the seagrass should be 

protected. This has never been raised as a reason for excluding us from Zone 

B, however, and therefore I do not believe the deponent is trying to make that 

argument. 

AD PARA 14 

355. I confirm that the white stumpnose is a vulnerable species. I refer to what I 

have stated on the negligible impact of the by-catch of net fishers. 

AD PARA 15 

356. I agree with the deponent's statement that it may be misleading to say that 

there is no scientific basis for the delineation of the three zones. What she 

meant was that, first of all, there was no scientific basis for the delineation 



between Zones A and Band, more importantly, that there is no scientific basis 

for the current regulation of Zone B. 

AD PARA 16 

357. I note the contents of this paragraph. Dr Jackson deals with these research 

papers in her report. 

AD PARA 17 

358. While I accept that the current zonation may fulfil the purpose of Langebaan 

MPA as a protected area, I do not accept that it is the only way to fulfil these 

purposes. 

AD PARAS 18-20 

359. I note that Dr Attwood recognises the problems of the netfishers. 

360. I also note that "the number of recreational fishers in Langebaan has grown 

massively over the past three decades". This is certainly my experience. The 

deponent acknowledges that this may cause interference and disturbance of 

the fish. 

AD PARAS 21-23 

361. I note the deponent's speculation about possible solutions. This is, of course, 

an admission that there is a problem. I will not respond to these solutions 

here, because it is premature given that the relief we seek specifically 

requires a process whereby solutions be investigated. 
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362. I also note that Langebaan is the only National Park where an ordinary citizen 

can enter the park and remove large quantities of wildlife, day or night, 

including red listed species, without having to report such harvests. It is no 

wonder that 92 tons of white stumpnose will be caught by recreational fishers 

in a year in the area. This simply proves the extraordinary deference to 

tourists, while the handful of netfishers are highly restricted. 

AD PARA 24 

363. I note that Zones B and C have been beneficial for the protection of fish. This 

is the case despite the fact that most net fishing is actually happening in Zone 

B. 

AD PARAS 25-26 

364. Because we know that most fishing is happening in Zone B, we know that the 

deponent's speculation in this paragraph is simply not true. 

365. I must also point out that the State of the Bay report of 2014 ( extracts of which 

Dr Lamberth attaches to his affidavit) indicate that juvenile recruitment of 

harder in the Lagoon is not a problem. This report follows four years of Interim 

Relief and is thus based on the current T AE of 13. 

AD PARAS 27-29 

366. I can deny all three of the predictions of the deponent given that, in fact, most 

net fishing is indeed happening in Zone B. I find it strange that the deponent is 

concerned with our fuel costs to get to Zone B, while we are expected to 

travel all the way to Saldanha to catch there - far greater distances. 



367. I can also confirm that the fishing in Zone B has not saturated the market. 

368. Dr Lamberth's research in 2000, at a time when 21 net fishers operated, 9 of 

them in Zone B, indicated that the harder stock in Langebaan was 'healthy' 

and the effort 'optimal'. I thus cannot accept that allowing the net fishers into 

Zone B in a regulated manner will lead to the decline in the stock. 

AD PARA30 

369. The science indicates that Dr Attwood is wrong in his assumption that it was 

the increase in the TAE to allow interim relief fishers that have 'contributed to 

our hardships'. Dr Jackson's analysis shows that the CPUE in Langebaan 

Lagoon has not declined in the past two decades - and thus certainly not 

since the Interim Relief came into force in 2010. 

370. The State of the Bay reports of 2012 and 2014, both spanning the Interim 

Relief periods, indicate that the harder stock is sustainable. 

AD PARA31 

371. I strongly reject a solution to this problem which reduces the number of rights

holders. That would be contrary to the SSF and is completely unjustifiable 

given that the current number (13) and previous higher numbers (21) were all 

shown to be sustainable. 

AD PARA32 

372. I entirely accept this balancing principle described by the deponent. I must 

emphasise, however, that the Langebaan net fishery is recognised as the 

prime example of a sustainable net fishery in South Africa - and was 
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recognised as such back in 2002 by Mr Lamberth himself. This was based on 

an assessment when the number of rights-holders was 21. Dr Attwood's 

speculations simply are not borne out by the evidence. 

AD PARA33 

373. I have explained that the evidence shows that our by-catch is negligible 

compared to the recreational sector. I do not accept that this is a reason to 

keep us from Zone B. 

AD PARA 34 

374. I deny that a solution should be found by DAFF and SANParks. The solution 

should be found by all the Respondents and the Applicants together. I also 

reject the proposal that this solution must be based on Zone B becoming a 

no-take zone. 

AD PARA35 

375. While the delineation of zones in the MPA may be a good and rational 

compromise, the prohibition on fishing in Zone B is not. I have shown that the 

strategy cannot be justified. 

AD PARA36 

376. I note Dr Attwood's suggestion in this paragraph but reserve our right to 

comment on these proposals at the appropriate time. 

AD PARA37 



377. I deny that the current arrangement of the zones "provides the best economic 

conditions for the fishers". I do not know the basis of this assertion. 

AD PARA38 

378. I deny that the by-catch from net fishing is enough reason to keep us from 

Zone B. Dr Jackson has proved this point. Despite our presence in Zone B, 

the SoB indicates that the species around the Lagoon are in a healthy state, 

which simply serves to confirm her assessment. 

NORTON DOWRIES 

//' 
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Signed and sworn before me at,_/ 4f:;· ·;t! '-"{) f..,,,,.,, on this 3 / day of 

JULY 2015 the deponent having acknowledged that she knows and understands the 

contents of this affidavit has no objection to taking the prescribed oath and considers 

the oath to be binding on her conscience. 

/ 

2015 -07- 3 1 
COMMISSIONER OF OATHS 




